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BEFORE THE NATIONAL COMPANY LAW APPELLATE 

TRIBUNAL, NEW DELHI 

I.A. NO. ________ OF 2023 

IN 

COMPANY APPEAL (AT) (INSOLVENCY) NO. 406 OF 2022 

 
 

IN THE MATTER OF: 
 

RAM KISHOR ARORA, 
SUSPENDED DIRECTOR OF  
SUPERTECH LIMITED            …APPELLANT 
 

 
VERSUS 

 
 

UNION BANK OF INDIA & ANR.          ...RESPONDENTS 
 
 
 

AND IN THE MATTER OF: 
 

L&T FINANCE LIMITED                                                     …APPLICANT 
 

SYNOPSIS 
 

That the instant Application is being preferred by L&T Finance 

Limited (“Applicant”) seeking inter alia necessary directions to the 

Interim Resolution Professional/ Respondent No. 2 for admitting  the 

claims of the Applicant in total amounting to INR 630,04,98,903 

(Indian Rupees Six Hundred and Thirty Crores Four Lakhs Ninety-

Eight Thousand Nine Hundred and Three only). The Applicant is a 

NBFC, providing a wide range of financial products and services 

across rural, housing and infrastructure finance sector. 
 

That the Applicant had extended several loans in favour of 

Supertech Limited i.e. the Corporate Debtor herein. That various 

loans were also extended by the Applicant, whereby the Corporate 

Debtor had stood as guarantor and executed Deeds of Corporate 

Guarantee in favour of the Applicant and Security Trustees in terms 

of which the payment, repayment or reimbursement of the principal 

amount of the loans, interest thereon and the moneys due and 

payable by the Borrowers were secured. 
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That on 29 March 2022, Respondent No. 2 made a Public 

Announcement calling upon the creditors to submit their claims to 

the Respondent No. 2 on or before 08 April 2022. In view thereof, 

the Applicant in the capacity of Financial Creditor duly submitted 

their claims in total amounting to INR 19,630,000,000 to Respondent 

No. 2. 

 

Vide an email dated 16 November 2022, Respondent No. 2 apprised 

the Applicant that after due verification and reconciliation of claims 

and the supporting documents, the Applicant’s claim of INR 

18,957,734,490 has been duly admitted. That the Respondent No. 

2 failed to provide any explanation/ reasoning for not admitting the 

remainder portion of the Applicant’s claim amounting to INR 

672,265,510.  
 

That to the utter shock and surprise of the Applicant,  Respondent 

No. 2 vide an email dated 19 December 2022, arbitrarily reversed 

the earlier admission of the Applicant’s legal and legitimate claim of 

INR 1,895,77,34,490 and out of this admitted amount baselessly 

rejected the Applicant’s claim of INR 630,04,98,903. Respondent 

No. 2 cited the reason that since Deeds of Corporate Guarantee 

have not been invoked, Respondent No. 2 is rejecting the claims of 

the Applicant pertaining to the loan transactions with Poise Realtech 

Private Limited and Ajnara India Limited, and IVR Prime Developers. 

 

That the said rejected claims pertain to the loans extended by the 

Applicant to two borrowers namely Poise Realtech Private Limited 

and Ajnara India Limited and IVR Prime Developers, whereby the 

Corporate Debtor had duly executed Deeds of Corporate Guarantee 

in favour of the Applicant for securing the aforesaid loans. That 

under both the loans, the default in paying the amount due had 

already occurred as on the insolvency commencement date. That 

the Applicant issued an email dated 30 December 2022 responding 

to the email dated 19 December 2022, inter alia objecting to the 

rejection of its claims amounting to INR 630,04,98,903 and 
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requesting for admission of the said claim amount. Various 

correspondences were exchanged between the Applicant and the 

Respondent No 2.  

 

While placing reliance on various precedents and provisions of the 

Insolvency and Bankruptcy Code, 2016 and relevant regulations,  it 

is submitted that even claims for unmatured debts of an insolvent 

Corporate Debtor can be filed to the IRP by means of Form C in 

accordance with Regulation 8 of the CIRP Regulations and that the 

IRP cannot reject them solely on the ground that the claims are 

unmature.  

 

It is further reiterated that Respondent No. 2 had already admitted 

the claims of the Applicant vide an email dated 16 November 2022 

and thereafter rejected the claims vide emails dated 19 December 

2022 and 03 January 2023 without any explanation or reasoning, 

whatsoever. It is submitted that without any change in the scenario, 

circumstances or facts, the IRP cannot review or change his decision 

after already admitting the claims and also communicating the fact 

of such admission, and hence, the aforesaid conduct of Respondent 

No. 2 makes it clear and evident that that Respondent No. 2 is acting 

in a malafide manner.  

 

The Applicant submits that it is one of the largest financial creditors 

of the Corporate Debtor and the Respondent No.2’s malafide 

conduct would have a grave and irreparable impact on the Applicant. 

Hence, the present Application.  
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BEFORE THE NATIONAL COMPANY LAW APPELLATE 

TRIBUNAL, NEW DELHI 

I.A. NO. ________ OF 2023 

IN 

COMPANY APPEAL (AT) (INSOLVENCY) NO. 406 OF 2022 

 

 
IN THE MATTER OF: 
 

RAM KISHOR ARORA, 
SUSPENDED DIRECTOR OF  
SUPERTECH LIMITED         

…APPELLANT 
 

VERSUS 
 

UNION BANK OF INDIA & ANR.                ...RESPONDENTS 
 

 
AND IN THE MATTER OF: 
 

L&T FINANCE LIMITED                                                     …APPLICANT 
 
 

LIST OF DATES 
 

S.NO. DATE PARTICULARS 

1.  2017-2018 Multiple loan agreements entered into 

between the Applicant and the Corporate 

Debtor, whereby the Corporate Debtor 

had stood as guarantor and executed 

Deeds of Corporate Guarantee in favour 

of the Applicant and Security Trustees in 

terms of which the payment, repayment or 

reimbursement of the principal amount of 

the loans, interest thereon and the 

moneys due and payable by the 

Borrowers were secured. 

2.  25 March 

2022 

Corporate Insolvency Resolution Process 

in respect of Supertech Limited was 

initiated by the Hon’ble National Company 

law Tribunal, New Delhi, Bench – VI and 
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Respondent No. 2 was appointed as the 

Interim Resolution Professional 

3.  29 March 

2022 

Respondent No. 2 made a Public 

Announcement calling upon the creditors 

to submit their claims to the Respondent 

No. 2 on or before 08 April 2022. 

4.  08 April 2022 Applicant in the capacity of Financial 

Creditor duly submitted their claims in 

total amounting to INR 19,630,000,000 to 

Respondent No. 2. 

5.  16 November 

2022 

Vide an email, Respondent No. 2 apprised 

the Applicant that after due verification 

and reconciliation of claims and the 

supporting documents, the Applicant’s 

claim of INR 18,957,734,490 has been 

duly admitted. The Respondent No. 2 

failed to provide any explanation/ 

reasoning for not admitting the remainder 

portion of the Applicant’s claim amounting 

to INR 672,265,510.  

6.  01 December 

2022 

Applicant issued an email seeking 

discussion on the amount admitted and 

Respondent No. 2 also issued an email on 

the same date agreeing for a discussion. 

Respondent No. 2 also requested the 

Applicant to share detailed excel sheet of 

the Applicant’s working claims.  

7.  06 December 

2022 

Applicant issued an email requesting 

Respondent No. 2 to explain the reason 

for not considering delayed payment 

interest and other charges. On the same 

date, Respondent No. 2 requested the 

Applicant to share the detailed excel sheet 
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based on which claims had been filed by 

the Applicant. 

8.  15 December 

2022 and 19 

December 

2022 

Respondent No. 2 sought copies of 

Corporate Guarantee Invocation notices 

with regards to loan transactions with 

Poise Realtech Private Limited and Ajnara 

& IVR Prime Developers. 

9.  19 December 

2022 

Applicant issued a reply and apprised 

Respondent No. 2 that Deeds of 

Corporate Guarantee have not been 

invoked with regards to loan transactions 

with Poise Realtech Private Limited and 

Ajnara & IVR Prime Developers. The 

Applicant also mentioned that invocation 

of Deeds of Corporate Guarantee is not a 

perquisite for filing and admission of 

claims against the Corporate Debtor 

where it is a Corporate Guarantor. 

10. 19 December 

2022 

Vide an email, Respondent No. 2 

arbitrarily reversed the earlier admission 

of the Applicant’s legal and legitimate 

claim of INR 1,895,77,34,490 and out of 

this admitted amount baselessly rejected 

the Applicant’s claim of INR 

630,04,98,903. Respondent No. 2 cited 

the reason that since Deeds of Corporate 

Guarantee have not been invoked, 

Respondent No. 2 is rejecting the claims 

of the Applicant pertaining to the loan 

transactions with Poise Realtech Private 

Limited and Ajnara India Limited, and IVR 

Prime Developers. 
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11. 30 December 

2022 

Applicant issued an email responding to 

the email dated 19 December 2022, inter 

alia objecting to the rejection of its claims 

amounting to INR 630,04,98,903 and 

requesting for admission of the said claim 

amount. 

12. 03 January 

2023 

Respondent No. 2 again issued a frivolous 

response to the email dated 30 December 

2022 issued by the Applicant 

13. 05 January 

2023 

Vide an email, the Applicant issued a 

response to Respondent No. 2’s email 

dated 03 January 2023 

14. 29 March 

2023 

Aggrieved by the illegal rejection of 

Applicant’s claim by Respondent No. 2, 

the Applicant is preferring the present 

Application.  
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BEFORE THE NATIONAL COMPANY LAW APPELLATE 

TRIBUNAL, NEW DELHI 

I.A. NO. ________ OF 2023 

IN 

COMPANY APPEAL (AT) (INSOLVENCY) NO. 406 OF 2022 

IN THE MATTER OF: 

RAM KISHOR ARORA 
SUSPENDED DIRECTOR OF  
SUPERTECH LIMITED            …APPELLANT 
 

VERSUS 
 
UNION BANK OF INDIA & ANR.       ...RESPONDENTS 
 
 
AND IN THE MATTER OF: 
 
L&T FINANCE LIMITED      …APPLICANT 
 

 
 

APPLICATION UNDER RULE 11 READ WITH RULE 31 OF THE 

NATIONAL COMPANY LAW APPELLATE TRIBUNAL RULES, 

2016, ON BEHALF OF THE APPLICANT SEEKING DIRECTIONS 

TO THE INTERIM RESOLUTION PROFESSIONAL / RESPODENT 

NO. 2 
 

 
MOST RESPECTFULLY SHEWETH : 

1. That the instant Application is being preferred by L&T Finance 

Limited under Rule 11 read with Rule 31 of the National 

Company Law Appellate Tribunal Rules, 2016 seeking inter 

alia necessary directions to the Interim Resolution 

Professional/ Respondent No. 2 for admitting the claims of the 

Applicant in total amounting to INR 630,04,98,903 (Indian 

Rupees Six Hundred and Thirty Crores Four Lakhs Ninety-

Eight Thousand Nine Hundred and Three only). 
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2. That the Applicant vide its Resolution dated 16 December 

2021 read with the Schedule of Post Approval Delegation of 

Creditor Related Powers dated 18 October 2019, read with 

Section E, S.No.2 of the “Post Approval Delegation of Credit 

Related Powers” (“DOP”), read with Letter of Authority dated 

06 December 2021 have authorised Mr. Ruchir Jauhari to 

represent the Applicant in its legal proceedings and to sign all 

the requisite documents including the present Application. In 

view thereof, Mr. Ruchir Jauhari, being authorized by the said 

Resolution read with DoP and Letter of Authority, has signed, 

verified, and instituted the instant Application on behalf of the 

Applicant. Copy of the Resolution, DoP, and Letter of the 

Authority is annexed herewith and marked as Annexure A-1.  

I. BACKGROUND OF THE APPLICANT AND BRIEF DETAILS 

OF THE FINANCIAL TRANSACTION BETWEEN THE 

APPLICANT AND THE CORPORATE DEBTOR  

3. The Applicant is a company incorporated under the provisions 

of the Companies Act, 1956, and is registered as a non-

banking financial company (“NBFC”) with the Reserve Bank of 

India. True copy of the Certificate of Incorporation of the 

Applicant is annexed herewith and marked as Annexure A-2. 

True copy of the Applicant’s Certificate of Registration as 

NBFC is annexed herewith and marked as Annexure A-3.  

4. The Applicant was incorporated in 1993 and is one of India’s 

leading NBFCs. The Applicant provides a wide range of 

financial products and services across rural, housing, and 

infrastructure finance sector.  

5. That the Applicant had extended several loans in favour of 

Supertech Limited i.e. the Corporate Debtor herein. That 

various loans were also extended by the Applicant, whereby 

the Corporate Debtor had stood as guarantor and executed 

Deeds of Corporate Guarantee in favour of the Applicant and 
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Security Trustees in terms of which the payment, repayment 

or reimbursement of the principal amount of the loans, interest 

thereon and the moneys due and payable by the Borrowers 

were secured. A brief snapshot indicating details of the said 

loan transactions with the Corporate Debtor is outlined below:  

S.  
NO.  

BORROWER NAME OF THE 
PROJECT 

TYPE OF 
FACILITY 

1.  Supertech Limited Eco village I; 

North eye, 

Capetown;  

Crown tower; 

Upcountry 

Term Loan 

2.  Poise Realtech Private 

Limited 

Up Country and 

Capetown 

Corporate 

Guarantee 

3.  Perpendicular 

Construction Private 

Limited 

Eco-Village-II, III 

& Golf  

Country 

Corporate 

Guarantee 

4.  Coast Realtors Private 

Limited 
Radiant Tower 

Corporate 

Guarantee 

5.  Brownish Reality 

Private Limited 
Eco-Village-I 

Corporate 

Guarantee 

6.  Coast Town Planners 

Private Limited 
North Eye 

Corporate 

Guarantee 

7.  Mabsoot Buildhomes 

India Private Limited 
North Eye 

Corporate 

Guarantee 

8.  Ajnara and IVR Prime 

Developers 

Ajnara Ambrosia 

and 

Ajnara 

Panorama 

Corporate 

Guarantee 
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That the Applicant craves leave of this Hon’ble Tribunal to 

place on record the aforesaid Loan Agreements and Deeds of 

Corporate Guarantee if so, directed at a later stage.  

6. It is submitted that the Application pertains to the baseless and 

arbitrary rejection of the Applicant’s claims in respect of 

transactions mentioned at sl. 2 and sl. 8 in the above table.  

7. For the sake of brevity and to avoid prolixity, the Applicant is 

not adverting to minute details of the said loan agreements and 

Deeds of Corporate Guarantee, however, the Applicant craves 

leave of this Hon’ble Tribunal to do so as and when necessary 

and in the event directed by this Hon’ble Tribunal. 

8. The captioned Appeal has been filed by the Appellant against 

the order dated 25 March 2022 (“Admission Order”) passed 

in CP (IB) 204/ND/2021 by the Hon’ble National Company law 

Tribunal, New Delhi, Bench – VI (“Ld. Adjudicating 

Authority”). In terms of the Admission Order, Corporate 

Insolvency Resolution Process (“CIRP”) in respect of 

Supertech Limited (“Corporate Debtor”) was initiated and Mr 

Hitesh Goel/ Respondent No. 2 was appointed as the Interim 

Resolution Professional (“IRP”) in respect of the Corporate 

Debtor. A copy of the Admission Order is annexed hereto and 

marked as Annexure A- 4.  

9. That on 29 March 2022, Respondent No. 2 made a Public 

Announcement calling upon the creditors to submit their claims 

to the Respondent No. 2 on or before 08 April 2022. In view 

thereof, the Applicant in the capacity of Financial Creditor duly 

submitted their claims in total amounting to INR 

19,630,000,000 (Indian Rupees One Thousand Nine Hundred 

and Sixty-Three Crores Only) to Respondent No. 2. Copy of 

Form Cs submitted by the Applicant are annexed herewith and 

marked as Annexure A-5 (Colly).  
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10. Vide an email dated 16 November 2022, Respondent No. 2 

apprised the Applicant that after due verification and 

reconciliation of claims and the supporting documents, the 

Applicant’s claim of INR 18,957,734,490 (Indian Rupees One 

Thousand Eight Hundred Ninety-Five Crores Seventy-Seven 

Lakhs Thirty-Four Thousand Four Hundred and Ninety only) 

has been duly admitted. It is pertinent to mention that the 

Respondent No. 2 failed to provide any explanation/ reasoning 

for not admitting the remainder portion of the Applicant’s claim 

amounting to INR 672,265,510 (Indian Rupees Sixty-Seven 

Crores Twenty-Two Lakhs Sixty-Five Thousand Five Hundred 

and Ten only). Copy of the email dated 16 November 2022 is 

annexed herewith and marked as Annexure A-6.  

11. That in view of the aforesaid erroneous rejection of the 

Applicant’s claims, the Applicant issued an email dated 01 

December 2022 seeking discussion on the amount admitted 

and Respondent No. 2 also issued an email on the same date 

agreeing for a discussion. Respondent No. 2 also requested 

the Applicant to share detailed excel sheet of the Applicant’s 

working claims. Thereafter, the Applicant issued an email 

dated 06 December 2022 requesting Respondent No. 2 to 

explain the reason for not considering delayed payment 

interest and other charges. On the same date i.e. 06 

December 2022, Respondent No. 2 requested the Applicant to 

share the detailed excel sheet based on which claims had 

been filed by the Applicant. Copies of emails dated 01 

December 2022 and 06 December 2022 are annexed herewith 

and marked as Annexure A-7 (colly). 

12. Thereafter, vide emails dated 15 December 2022 and 19 

December 2022, Respondent No. 2 sought copies of 

Corporate Guarantee Invocation notices with regards to loan 

transactions with Poise Realtech Private Limited and Ajnara & 

IVR Prime Developers. That on 19 December 2022, the 
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Applicant issued a reply and apprised Respondent No. 2 that 

Deeds of Corporate Guarantee have not been invoked with 

regards to loan transactions with Poise Realtech Private 

Limited and Ajnara & IVR Prime Developers. The Applicant 

also mentioned that invocation of Deeds of Corporate 

Guarantee is not a perquisite for filing and admission of claims 

against the Corporate Debtor where it is a Corporate 

Guarantor. Copies of the emails dated 15 December 2022 and 

19 December 2022 are annexed herewith and marked as 

Annexure A-8 (Colly).  

13. That to the utter shock and surprise of the Applicant,  

Respondent No. 2 vide an email dated 19 December 2022, 

arbitrarily reversed the earlier admission of the Applicant’s 

legal and legitimate claim of INR 1,895,77,34,490 (Indian 

Rupees One Thousand Eight Hundred Ninety-Five Crores 

Seventy-Seven Lakhs Thirty-Four Thousand Four Hundred 

and Ninety only) and out of this admitted amount baselessly 

rejected the Applicant’s claim of INR 630,04,98,903 (Indian 

Rupees Six Hundred and Thirty Crores Four Lakhs Ninety-

Eight Thousand Nine Hundred and Three only). The 

Respondent No. 2 cited the reason that since Deeds of 

Corporate Guarantee have not been invoked, Respondent No. 

2 is rejecting the claims of the Applicant pertaining to the loan 

transactions with Poise Realtech Private Limited and Ajnara 

India Limited, and IVR Prime Developers. That Respondent 

No. 2 erroneously placed reliance on the judgment passed by 

this Hon’ble Tribunal in IDBI Trusteeship Services Limited 

v. Mr. Abhinav Mukherji & Ors., C.A. (AT) (INS.) No. 356 of 

2022 (“IDBI Trusteeship”) while illegally rejecting the claims 

of the Applicant. Copy of the email dated 19 December 2022 

is annexed herewith and marked as Annexure A- 9. Copy of 

the judgment passed by this Hon’ble Tribunal in IDBI 
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Trusteeship is annexed herewith and marked as Annexure A-

10.  

14. That the said rejected claims pertain to the loans extended by 

the Applicant to two borrowers namely Poise Realtech Private 

Limited and Ajnara India Limited and IVR Prime Developers, 

whereby the Corporate Debtor had duly executed Deeds of 

Corporate Guarantee in favour of the Applicant for securing 

the aforesaid loans. That under both the loans, the default in 

paying the amount due had already occurred as on the 

insolvency commencement date.   In fact, CIRP has already 

been initiated against Ajnara India Limited i.e. the principal 

borrower in one of the loan transactions. That the Loan 

Agreements and Deed of Corporate Guarantee executed with 

regards to loan transaction with Poise Realtech Private Limited 

are annexed herewith and marked as Annexure A- 11 (colly) 

and Annexure A- 12. That the Loan Agreement and Deed of 

Corporate Guarantee executed with regards to the loan 

transaction with Ajnara India Limited are annexed herewith 

and marked as Annexure A- 13 and Annexure A- 14.  

15. That the Applicant issued an email dated 30 December 2022 

responding to the email dated 19 December 2022, inter alia 

objecting to the rejection of its claims amounting to INR 

630,04,98,903 (Indian Rupees Six Hundred and Thirty Crores 

Four Lakhs Ninety-Eight Thousand Nine Hundred and Three 

only) and requesting for admission of the said claim amount. 

The Applicant also drew the attention of Respondent No. 2 to 

the order of the Hon’ble Supreme Court dated 12 September 

2022 passed in the appeal challenging the judgment passed 

in IDBI Trusteeship (Civil Appeal No. 6268 of 2022).  The 

Applicant further mentioned that in IDBI Trusteeship, the 

Appeal was dismissed by this Hon’ble Tribunal on the ground 

that the Appellant had acted hand-in-glove with the Borrower 

to the detriment of homebuyers and also on the ground that 
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the Appellant is a ‘related party’ of the Corporate Debtor, and 

hence, the Appellant would be in the position to control the 

affairs of the Corporate Debtor. In the instant matter, the 

Applicant is/has nowhere even remotely acted in concert with 

the  Borrowers and it is an undisputed fact that the Applicant 

is not a related party of either the Corporate Debtor or the 

Corporate Guarantor and that only creditor-surety relationship 

exists between the Applicant and the Corporate Guarantor. 

Therefore, in view of the aforesaid, the facts of IDBI 

Trusteeship are different and cannot be applied to the instant 

matter. While placing reliance on Axis Bank Limited v. Edu 

Smart Services Private Limited, Company Appeal (AT) 

(Insolvency) No. 302 of 2017 (“Axis Bank”), the Applicant 

further mentioned that it is not necessary that all the claims as 

are submitted by the Creditor should be a claim matured on 

the date of initiation of Resolution Process/admission, even in 

respect of a debt, which is due in future on its maturity, the 

‘Financial Creditor’ or ‘Operational Creditor’ or ‘Secured 

Creditor’ or ‘Unsecured Creditor’ can file such claim. 

Therefore, the definition of ‘Claim’ as defined under Section 

3(6) of the Code ought to be read along with Section 13 read 

with Section 15 of the Code while admitting claims. That the 

Applicant diligently pointed out to Respondent No. 2 that it is a 

settled legal position that claims can be admitted even in cases 

where Deeds of Corporate Guarantee have not been invoked. 

However, to no avail. Copy of the email dated 30 December 

2022 issued by the Applicant is annexed herewith and marked 

as Annexure A-15. Copy of the order dated 12 September 

2022 passed by the Hon’ble Supreme Court is annexed 

herewith and marked as Annexure A-16.  Copy of the 

judgment passed by this Hon’ble Tribunal in Axis Bank is 

annexed herewith and marked as Annexure A-17.   
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16. Thereafter, Respondent No. 2 again issued a frivolous 

response dated 03 January 2023 to the email dated 30 

December 2022 issued by the Applicant, whereby Respondent 

No. 2 inter alia erroneously mentioned that the judgment 

passed in Axis Bank has been distinguished by the Hon’ble 

Supreme Court in Ghanshyam Mishra v. Edelweiss Asset 

Reconstruction Company Limited, (2021) 9 SCC 657 

(“Ghanshyam Mishra”). Respondent No. 2 also erroneously 

relied upon the judgment passed by the Hon’ble Supreme 

Court in Swiss Ribbons Private Limited and Another v. 

Union of India & Others (2019) 4 SCC 17 (“Swiss Ribbons”). 

Copy of the email dated 03 January 2023 is annexed herewith 

and marked as Annexure A- 18. Copy of the judgment passed 

by the Hon’ble Supreme Court in Ghanshyam Mishra is 

annexed herewith and marked as Annexure A- 19. Copy of 

the judgment passed by the Hon’ble Supreme Court in Swiss 

Ribbons is annexed herewith and marked as Annexure A-20.  

17. That upon receiving the shocking response of Respondent No. 

2, the Applicant duly issued a response dated 05 January 2023 

vide an email, whereby the Applicant categorically mentioned 

that Respondent No. 2’s interpretation of the judgments 

passed in Ghanshyam Mishra and Swiss Ribbons is utterly 

erroneous, and the Applicant reiterated that the IDBI 

Trusteeship, on facts, cannot be applicable to the instant 

case. The Applicant further mentioned that 3(6) of the Code 

defines the term ‘claim’, whereby sub-section (6)(ii) provides 

that claim means that the right to payment exists in case of a 

breach of contract, even if the claim is unmatured. In view 

thereof, the Applicant requested Respondent No. 2 that the 

claims which are unmatured also have to admitted by the 

Interim Resolution Professional, as were already admitted by 

Respondent No. 2, and that it is not mandatory to invoke 

Deeds of Corporate Guarantee. Copy of the response dated 
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05 January 2023 along with the covering email is annexed 

herewith and marked as Annexure A- 21.  

18. It is humbly reiterated that the facts of IDBI Trusteeship cannot 

be applied to the present case. It is further submitted in Axis 

Bank, this Hon’ble Tribunal had held that for the creditor to 

lodge its claim with the Interim Resolution Professional, it is 

not necessary that the Creditor should have invoked the 

corporate guarantee prior to initiation of CIRP of Corporate 

Guarantor. This Hon’ble Tribunal further rejected the 

arguments that for such a claim to be admitted, the Creditor is 

required to serve a demand notice on the Corporate Guarantor 

or the creditor’s debt has to be due and payable. This Hon’ble 

Tribunal held that the claim of the Creditor should be as on the 

date of initiation of the CIRP (date of order of admission and 

moratorium) and any person who has a right to claim payment, 

as defined under Section 3(6) of the Code, is supposed to file 

the claim whether matured or unmatured. The question as to 

whether there is a default or not is not to be seen. It is pertinent 

to note that an appeal challenging the said judgment, was 

dismissed by the Hon’ble Supreme Court vide an order dated 

23 January 2019. Copy of the order dated 23 January 2019 is 

annexed herewith and marked as Annexure A- 22.  

19. It is further submitted that in Ghanshyam Mishra, the Hon’ble 

Supreme Court did not distinguish or overrule the judgment 

passed in Axis Bank, as baselessly averred by the 

Respondent, and merely noted that, “the said case, on facts, 

would not be applicable to the case at hand”. The Hon’ble 

Supreme Court further laid down why facts of Axis Bank 

cannot be applied in Ghanshyam Mishra. Relevant paragraphs 

of the judgment passed in Ghanshyam Mishra are reproduced 

hereinunder for reference:  
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“127. It is to be noted, that in the appeal before NCLAT, 
the   EXIM   Bank   as   well   as   Axis   Bank   had   
taken   steps immediately after the claim of said 
Banks on the basis of corporate guarantee came 
to be rejected by RP/CoC.  After rejection of the 
claim, said Banks had filed an application under 
Section 60(5) before NCLT.   On NCLT rejecting 
the said claim, those Banks had approached 
NCLAT in appeals, which were allowed and the 
order, as stated hereinabove, was passed. 

128.  In the present case, the claim of EARC was 
rejected on 22.1.2018. Instead of challenging the 
said rejection, EARC participated in the 
proceedings and was one of the resolution 
applicants. Not only that, in the first round, it was a 
successful bidder being ranked H1 bidder. 
However, since in the negotiations it failed to 
satisfy CoC, fresh bids were invited from the 
resolution applicants, which had submitted their 
EOI. In the 12 th meeting of CoC held on 
25.4.2018, the resolution plan of GMSPL was 
approved by 89.23% of the voting shares. Only 
thereafter, EARC filed two applications; one 
challenging the approval of resolution plan of 
GMSPL by CoC and another challenging rejection 
of its claims by RP/CoC.  

129.  It could thus be clearly seen, that EARC was taking 
chances. After rejection of its claim, it did not 
choose to challenge the same by an application 
under Section 60(5) but waited till the decision of 
CoC. During this period, it was actually pursuing its 
resolution plan. Only after its resolution plan was 
not approved and the resolution plan of GMSPL 
was approved, it filed the aforesaid two 
applications. Apart from that, as already observed 
hereinabove, in the resolution plan of EARC itself, 
it has provided for extinguishment of all claims not 
forming part of resolution plan.” 

In the present case, the Applicant is also immediately 

approaching this Hon’ble Tribunal seeking admission of its 

claims. That the Applicant has not submitted any resolution 

plan or is taking chances for getting its resolution plan 

approved.  
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20. It is further submitted portion of the judgment passed by the 

Hon’ble Supreme Court in Swiss Ribbons i.e. being relied 

upon by Respondent No. 2, cannot be applied here, as the 

observations contained therein,  pertained to the requirement 

of “default” having occurred for initiation of insolvency 

proceedings under Sections 7 and 9 of the Code and did not 

pertain to the submissions/ determination of claims submitted 

to the IRP under section 13 of the Code. Therefore, the 

reasoning provided by Respondent No. 2 for rejecting the 

claims of the Applicant is untenable and baseless.  

21. It is reiterated that in terms of Section 3(6)(ii) of the Code, the 

right to payment exists in case of a breach of a contract, even 

if the claim is unmatured. That section 3(6) of the Code is 

reproduced hereinunder:  

 

“(6) “claim” means –  

(a) a right to payment, whether or not such right is 
reduced to judgment, fixed, disputed, undisputed, 
legal, equitable, secured, or unsecured;  

(b) right to remedy for breach of contract under any 
law for the time being in force, if such breach 
gives rise to a right to payment, whether or not 
such right is reduced to judgment, fixed, matured, 
unmatured, disputed, undisputed, secured or 
unsecured;” 

 

22. Upon perusal of pertinent findings in the Axis Bank as well as 

provisions of the Code and relevant regulations, even claims 

for unmatured debts of an insolvent Corporate Debtor can be 

filed to the IRP by means of Form C in accordance with 

Regulation 8 of the CIRP Regulations and that the IRP cannot 

reject them solely on the ground that the claims are unmature.  
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23. It is further reiterated that Respondent No. 2 had already 

admitted the claims of the Applicant vide an email dated 16 

November 2022 and thereafter rejected the claims vide emails 

dated 19 December 2022 and 03 January 2023 without any 

explanation or reasoning, whatsoever. It is submitted that 

without any change in the scenario, circumstances or facts, the 

IRP cannot review or change his decision after already 

admitting the claims and also communicating the fact of such 

admission, and hence, the aforesaid conduct of Respondent 

No. 2 makes it clear and evident that that Respondent No. 2 is 

acting in a malafide manner.  

24. In view of the aforesaid and the settled legal position, 

unmatured claims of the Applicant ought to be collated, 

considered, and admitted by Respondent No. 2, and that it is 

not mandatory to invoke Deeds of Corporate Guarantee for 

submitting and consequently, admitting the unmatured claims 

of the Financial Creditor. Any other inference and/ or 

interpretation would lead to the absurd conclusion that a 

Financial Creditor would have no remedy left against a 

Corporate Guarantor who on one hand would be protected 

from any legal action owing to the effect of section 14 of the 

Code and on the other hand the Financial Creditor’s claims 

and its “right to payment” emanating from a Corporate 

Guarantee would also be rejected. It is submitted that it could 

not have been the intention of the legislature that claims of 
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creditors against Guarantors would be rendered extinguished 

in perpetuity the moment insolvency proceedings are initiated 

against such guarantors. Hence, it is humbly submitted that 

Respondent No. 2 should be directed to admit the claims of 

the Applicant.  

25. The Applicant submits that it is one of the largest financial 

creditors of the Corporate Debtor and the Respondent No.2’s 

malafide conduct would have a grave and irreparable impact 

on the Applicant.  

26. Furthermore, allowing the present Application shall cause no 

prejudice to the parties involved in the present proceedings. 

However, if the claims of the Applicant are not admitted, it 

would cause serious prejudice to the Applicant.  

27. In the background of the abovementioned facts of the present 

case, the Applicant has no other alternate and/or efficacious 

remedy other than before this Hon’ble Tribunal under Section 

60(5)(a) and (b) of the Code. Therefore, the Applicant herein 

prays before this Hon’ble Tribunal to implead the Applicant and 

pass necessary directions prayed hereinbelow. 

28. That this Hon’ble Tribunal has the jurisdiction to adjudicate 

upon the present Application under Section 60(5)(a) and (b) of 

the Code, being the Adjudicating Authority in respect of the 

CIRP of the Respondent/ Corporate Debtor. 
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29. That the Applicant has duly made the payment of the filing fees 

for filing the present Application. 

 

 

30. The instant application is being made bona fide and in the 

interest of justice.  

 

31. Should the prayer of the Applicant not be granted, it will cause 

immense prejudice, hardship, and grave irreparable harm to 

the Applicant. 

 

PRAYER 

 

In view of the facts and circumstances stated hereinabove, it is most 

respectfully prayed that the Hon’ble Tribunal may graciously be 

pleased to:  

 

(a) Allow the present Application and direct the Respondent No. 2 

to admit the claims of the Applicant amounting to INR 

630,04,98,903 (Indian Rupees Six Hundred and Thirty Crores 

Four Lakhs Ninety-Eight Thousand Nine Hundred and Three 

only); and  
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(b) Pass any other order(s)/direction(s)/relief(s) which the Hon'ble 

Tribunal may deem fit in the present facts and circumstances. 

~ / ~ 

J, ~ T 
.... ~:-.. 

THROUGH : ~..,..-··' 

AJAY BHARGAVA/ WAMIKA TREHAN/ MAITHILI MOONDRA 
[D/186/1997(R)]/ [D/2176/2014]/ [R/2051 /2018] 

SIDDHANT KUMAR 

[D/1572/2020] 

KHAIT AN & CO LLP 

ADVOCATES FOR THE APPLICANT 
MAX TOWERS, 7TH FLOOR, 

SECTOR 16B, NOIDA 
GAUT AM BUDDH NAGAR - 201 301 

PH.: 8826307196/9953771820 

EMAIL: maithili.moondra@khaitanco.com 

PLACE: NEW DELHI 

DATE: 29 MARCH 2023 

DECLARATION BY THE APPLICANT 

The applicant(s) above named hereby solemnly declare(s) that 

nothing material has been concealed or suppressed and further 

declare(s) that the enclosures and typed set of material papers relied 

upon and filed herewith are true copies of the original(s)/fair 

reproduction of the originals/ true translation thereof. 

Verified at New Delhi on this 29 th day of March 2023 

COUNSEL FOR THE APPLICANT 

APPLICANT 
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VERIFICATION 

I, Mr Ruchir Jauhari , s/o late Mr Om Prakash Jauhari , aged about 44 

years, presently at New Delhi , r/o 14/304 Eastend Apartments, 

Mayur Vihar Phase 1 Ext, New Delhi 110096,the Authorised 

Representative of the Applicant do hereby verify that nothing 

material has been concealed or suppressed from the present 

Application and further declare that the enclosures relied upon and 

filed herewith are true copies of the originals or fair reproductions of 

the originals or true translations thereof. 

PLACE: NEW DELHI 

DATE: 29 MARCH 2023 

,. 
/ 

_.. /'.. fr 

~_9, Vq (,,u' 
,9. ,~ \)~/ 

:.9.._:, 'V~ C) 

.ai1 
'f-1 
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BEFORE THE NATIONAL COMPANY LAW APPELLATE 

TRIBUNAL, NEW DELHI 

I.A. NO. ____ OF 2023 

IN 

COMPANY APPEAL (AT) (INSOLVENCY) NO. 406 OF 2022 

IN THE MATTER OF: 

RAM KISHOR ARORA 
SUSPENDED DIRECTOR OF 
SUPERTECH LIMITED 

VERSUS 

UNION BANK OF INDIA & ANR. 

AND IN THE MATTER OF: 

L&T FINANCE LIMITED 

... APPELLANT 

. .. RESPONDENTS 

... APPLICANT 

AFFIDAVIT ON BEHALF OF THE APPLICANT 

I, Ruchir Jauhari, aged about 44 years, s/o late Mr. Om Prakash 

Jauhari, r/o 14/304 Eastend Apartments, Mayur Vihar Phase- 1 

Extension, New Delhi, do hereby solemnly affirm and state as 

under:-

1. That I am the Authorised Representative of the Applicant in the 

present Application and am well conversant with the facts and 

circumstances of the present case and as such competent to 

affirm this affidavit. 

2. That I have read and understood the contents of the 

accompanying Application, which has been prepared under 

my instructions and I state that the said contents are true and 

correct to the best of my knowledge and belief, based on the 
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records maintained by the Applicant being made available to 

me. 

3. That the annexures annexed to the present Application are 

true and copies of their respective originals . 

~ ~ :s ~ 
{): T 

VERIFICATION 

above affidavit are true and correct to my knowledge. No part of it is 

false and nothing material has been concealed there from. 

,,,,,-,), 
./ .... ------

Ir, ' ..... ,;J 

t)_,.. f 

De 
Or;_ 11.t. 
<te.p ., 

- I 

nd\'o 
NOT.ARY ?~JGU'": OELHt 

2 9 MAR 2023 
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@ L&T Financial Services 

CERTIFIED TRUE COPY OF THE RESOLUTION PASSED BY THE BOARD OF 
DIRECTORS OF L&T FINANCE LIMITED AT ITS MEETING HELD ON OCTOBER 
18, 2019AT 8TH fLOOR, BRINDAVAN, C.S.T ROAD, KALINA, SANTACRUZ (EAST), 
MUMBAI - 400 098 

CONSIDERING AND APPROVING THE SCHEDULE OF POST APPROVAL 
DELEGATION OF CREDIT RELATED POWERS: 

"RESOLVED THAT in supersession of the resolution passed by the Board of Directors 
at its meeting held on October 21, 2016, the revised Schedule of Post Approval 
Delegation of Credit Related Powers ("DOP") as placed before the Board (including 
any changes done pursuant to the delegated authority) be and is hereby approved. 

RESOLVED FURTHER THAT the Chairperson, Manager and Chief Risk Officer of the 
Company, be and are hereby authorised jointly to make necessary modifications to the 
DOP from time to time as may be deemed necessary. 

RESOLVED FURTHER THAT any one Director, Manager, Company Secretary, 
Ms. Apurva Rathod, Mr. Yashesh Bhatt and Mr. Ankit Sheth be and are hereby 
severally authorised to do all such acts, deeds, matters and things as may deemed 
necessary or expedient to give effect to this resolution and for matters connected 
therewith or incidental thereto." 

Ll,T Finance Umlted 
Corpc,ral• Offlc• AddNU 
B,indavan, CST Road 
Kalina, Santa<ruz (Ean) 
Mumbai 400 098 

Regloter■d Office 
7th Floor. Technopolis, A•Wlng 
Plot No. 4, Block • BP, Sector-V 
Sall Lak�. Kolkata 700 091 
CIN: U65910WB1993FLC060810 

T +91 22 6212 5000 
F +91 22 6212 S553 
E curtomercareOltfs.com 

ANNEXURE A-1
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L&T Finance Ltd. 
Private and Confidential 

Schedule of Post Approval Delegation of Credit Related Powers 

To enable efficient performance of operational tasks and in line with good corporate governance 
practices, it is imperative to have an effective Delegation of Powers. This Schedule of Delegation of 
Powers of L&T Finance ltd. ("LTF" or ucompany") would be reviewed and revised from time to time 
by Risk Department in consultation with Business Group (Business Group would mean relevant 
officials from the respective business units viz Infrastructure Finance (PFG), Real Estate Finance (RE) 
and Special Situation Group (SSG) 

General Principles: 

1. All the commitments for extending financial assistance entailing financial implications will be
approved by the "Approving 'Authority" as per the Board approved Credit delegation / Credit Policy.

2. All approval and implementation processes will comply with applicable statutory and regulatory
stipulations, and confirm to applicable internal policies and guidelines.

3. Any power that is exercisable by a delegated authority can also be exercised by a higher authority.

4. In the event, any of the Delegated Authority(ies) or designated officers as per this schedule are
not available for an extended period of time, the designated officials can delegate the powers to
officials of same/other group entities, upon approval of Immediate Supervisor of such Delegated
Authority, to sign the documents/letters/memos as an Authorized Signatory for such period. Prior
intimation will be given to the Credit Mid Office Gro1,.1p /Operations ("CMOG"} in advance.

5. Requisite approval(s) can also be obtained from the delegated authority on email(s).

6. Reference to Regional Head in this schedule would also mean Zonal Head, Vertical Head, Division
Head of the respective business group. For SSG, reference to Regional Head or Head Legal in
this schedule would also mean employees in OL grade and above or SSG Head Legal
respectively.

7. If any approval item is not specifically mentioned for a Business Group, similar clause for other
groups may be referred to with corresponding authority, including as mentioned below (vice
versa):

CE- Housino CE-SSG 
Business Head - PFG CE- SSG 
Regional Head I Business Head - RE/ Head-Portfolio OL and above from SSG 
Management - RE/ Head- Product & Strategy -RE 
Business Head - RE Head- Debt Svndication 
Head- Leaal Head Leoal - SSG/ Head- Litioation 

8. Manager, Company Secretary and Chief Risk Officer (CRO) would mean the Manager, the
Company Secretary and the CRO of the Company as appointed by the Board.

October 2019 1 
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L&T Finance Ltd. 
Private and Confidential 

Any post approval item not specifically covered in this Schedule.will be referred to the CRO for 
recommending the appropriate authority/ approval. For the purpose of all approvals under the 
purview of this schedule, all matters to be approved by Chi�f Executive should be recommended 
by Head- Business and/ or Head Legal, as the case may be. 

Process for Modifications approval: 

Business Groups shall initiate the Memo/Note providing all the requisite details of the modification 
that would help the delegation holders in the decision making process and follow the processes as 
required under Standard Operating Procedures. 

The respective Business Groups shall ensure that all the doc�ments/letters/memos excluding the 
general correspondences are verified by CMOG for compliance of this delegation before 
implementation. All correspondences referencing legal rights of the Company have to be duly 
approved by legal officer(s) and accordingly confirmed to CMOG. 

The Schedule is divided Into five sections: 

Section A deals with matters which would be considered and approved by Approving 
Authority only. 

Section B deals with matters which would be delegated to various executives as per the matrix 
listed therein. 
Part- 1: PFG & SSG 
Part- 2: RE 

Section C deals with matters related to Debt Syndication transactions 

Section D deals with specific matters related to SSG 

Section E deals with specific matters related to Legal 

October 2019 2 
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L& T Finance Ltd. 
Private and Confidenti_al

St�� 
,No 
9. 

10. 

11. 

12. 

13. 

vAuffiorlzatlon �ulred 
•, -c ,' ' . -' , __ ,,, ' 

.�_,1�·· • 

- ~
Appointment of -Enforcement agency 
for SARFAESI Action/I RP under 
I BC/Recei�er etc. 
SARFAESI - Authorised officer for 

1 specific case 

Approval for fixing the reserve price for 
sale of property under public auction 
under SAFAESI Act or otherwise 

Approval for sale of assets 

Withdrawal of cases/ Consent to 
withdraw 

. 
�Plin\ / lnciifence,. 

' 

A comprehensive. Board 
Resolution authorizing all 
employees with designation 
of Chief Manager and above 
(OL grade and above) to be 
obtained. 

The . case specific 
Authorised Officer to be 
appointed from the above 
list only. 
Legal to ensure the 
valuation report is from the 
valuer as prescribed under 
relevant acts 

a. Pro-rata share in sale
proceeds available to
Company

b. Part of sale proceeds to
be utilized by the
company

SECTION E 
LEGAL RELATED AUTHORISATION 

1. epresen mg ompariy in respect of

2. 

any legal proceedings.

To file _and initiate all civil (including 
proceedings under Insolvency & 
Bankruptcy Code, 2016) and/ or 
criminal proceedings of any form 
whatsoever on behalf of the Company 
in the appropriate Court(s) and/ or any 
forum of judicature across the territory 
of Republic of India and/ or outside. 

October 2019 

A'.utttorlty 
- -

OL and above & 
Head-Legal 

Group Head - Legal 
& Compliance 

OL and above & 
Head-Legal 

I 
Business Head 
and He�d Legal 

Chief Executive 

Chief Executive 

Del�atea Authorfty 

any and Issue of 

Any officer to be 
authorized by Head -
Business / Head 
Legal. 
Any officer (FML II or 
Above) authorized by 
Head - Business / 
Head - Legal. 
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·----- ,., ___ , _____________ _ 

8 L&T Financial Services 

TO WHOMSOEVER IT MAY CONCERN 

As per the "Post Approval Delegation of Credit Related Powers (Section E -sl no2)" approved 
pursuant to the resolution of the Board of Directors passed on October 18, 2019, Raman and Pulavarti 
(Business Head- SSG) is empowered to authorize any officer to represent L&T Finance Limited in 
respect of any legal proceedings including signing any vakalatnama/ statement/ pleadings/ 
correspondence with court and other related legal matters. 

In line with the above delegation of powers, I, Ramanand Pulavarti, hereby authorize the following 
Company officials: 

Sr.No Name of the Company Official Designation 
l Jay Bhupali Chief Manager - Legal 
2 Ruchir Jauhari Zonal Head - North 3 Mayank Aggarwal Chief Manager 
4 Munish Garg Team Leader 

i. To initiate, institute and file any legal proceedings on behalf of L�T Finance
Limited ('Company') and to represent the Company before any court or legal,judicial and/or quasi
judicial forum and/or Tribunal in respect of all the Facilities provided to Mis. Supertech Limited
for all purposes and intents, in connection with the suit and/or proceedings including proceedings
u/s 138 of Negotiable Instrument Act, instituted, initiated and filed and/or to be instituted, initiated
and filed in respect of the said Facilities and to prefer or contest any appeal, review or revision or
any other proceeding therefrom;

11. To appear for and prosecute and defend all actions and proceedings filed against the Company in
relation to the said Facilities;

iii. To sign and verify all Vakalatnamas, Plaints, Criminal Complaints, Petitions and other pleadings,
affidavits, rejoinders, applications, appeals or other documents that may be required to be filed in
any court or legal, judicial and/or quasi judicial forum and/or Tribunal.

iv. To cause and tender evidence, both oral and documentary in the matter;
v. To file an application for execution of a decree or order passed in the suit or such other legal

proceeding and to sign and verify such application;

AND GENERALLY to do all such acts, deeds and things in the name and on behalf of the Company as 
the said Attorney may consider expedient for the aforesaid purpose. 

This authorization is valid only for the aforesaid purpose(s) and till the employees concerned continue 
to be in th·e employment of the Company/Group Company or the authorization is revoked. 

For, 
L&T Finance Limited 

��
Ramanand Pulavarti 
Business Head-SSG 
December 06, 2021 

L&T Finance Limited 
Correspondence Address 
Brindavan, CST Road, 
Kalina, Santacruz (East) 
Mumbai 400 098 

Registered Office 
7th Floor, Technopolis, A-Wing 
Plot No 4, Block-BP, Sector-V 
Saft Lake, Kolkata 700 091 
CIN: U65910WB1993FLC060810 

fY 

T +91 22 6212 5000 
E custome1are@ltfs.com www.ltfs.com 
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For L& T FINANCE LIMITED 

"'-\.~ 

Company Secretary 

ANNEXURE A-2
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FRESH CERTIFICATE OF INCORPORATIOf>l CONSf.Oll"'NT

ON CHANGE: OF NAME
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_. ••• ••• - ••• ••. ••• ••• ••• "'il; n.q. 11

IN THE ,MATTEROfO.J\-~.P~.~ ~.':f .f; I~.PI!:,c~..G,.~o~~I' •.f~!.~~~~.~\~,~..E.~..
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8m I\lfnl fl'~ t ~ ~.l.iNlf~~.!"~~~ljfr'."~lll~{l1",;q'l'l'l'HTr'lll" rm ~m'lit ~'l'If ~ I
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~~ f:d---t'- Umilld haYIng duly p•• sed ,he necone'V ,noMlo".,.ln 101ln. 01 .ocllon 21~1~}..
f/", (tI}-.of <:ompanlea Al:t, 19118,Ind the epP'oy.1 01 Ihe Cenl,al Goyornmonl olgnlll.d In wrlllnll

hlvlllll bien eccorded therelo In Iho Otpartmcbl of COblpaD1 Atr.lr ••

1ll''')1f 111m ~ llri\1l • ••• - '-19'" .,. -. : ~ '" nJ' ••• ••• ••• •.. ' fHl llllH'
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ilIf1'l''''' ;W;Ilf\ltllq1f .'\ my 23 (IIt "'1l!'l'l if '1m ~1 ~T • I

RegloneIOlre<:lor ..•••• 'll ••.•••. Iello, No ..•..• ':: ••••• ",OGled ...•...•••••.•. , ... 19 ...

Ihe neme 01 Ihueld compenv Is Thisc!ev changed IO.••PI f,...:';~"'~8~';<-"",(;;.::!"r'.
, Limited end this certUlcEle Is Issued pUlsuanl 10 seclion 2311) 01 tho said' Ac!.

ill ,,,,,m it 1ft ftTl'lIll'" ••• ." .•• ••• ••• ••. .•• ". •.• •••. ••• ••. ••• •••

on Aqy 'IllT 1 fir .~- ()
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(OnolhoUGllnd nIne hund,od ~ ••~-;td';r"!;!" ""'1
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. >-. . ....I'J).~,';" ... \'. . ,.. ."l!:=lr;v.. .....:-.-.."
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.y' ( I '.;'-; ,I ~1f\lql "'Tt~~,t
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" :.' .., 1.;: ."..\ I. A ,(\ "'. c.
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.~', ,l". '-;2... '. '
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',.,.r. plvn rho "IlmD 01 1t1&'ComJumy !!IIul:!l1ng pllcr ro t~.ch.n;'o.

t~&iqt llIr'~fofq" latfqfof~'ll ";T ,"II f"f\(~ ~'1il;..n'l'I'l'lq'j .,;, ll.'In: ~f.("'i.'lo;~'15il~I~qq;; r",qT QqT'Ill I

'Hele givo lhe nlme of the Actl'} under which the tompl"Y WIS orfolnaU)' leglul1'8" .lId Incorpori11od.
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l. 

lff1{ if irrom ii;- qf'<"l111fqq r.ti.11" ~ M "111 11~111-~~ 

FRESH CERTIFICATE OF INCORPORATION CONS!:OUF;NT 

ON CHANGE OF NAME 

•"lflliil t ~f•-.:.1~ it; IJT'SfWII if .. ••• "' -· ••• ... ••• .•• ... .., ..• ... ... ... ••• • .• 

1 ~ llrlfr-t11'1', 1 ssi; J, is5s "-T 1 1 :ti 11111., 1 

In \he Olllce of the Regl,11111 or Companlil_..,"W.f/10 L ' \,?c :.-;--?.,¥- ... ... ... ... ... ... ... 
1. \Jndt11 the c'rimpanics Acr. )956 O or 1956) J 

• 

For L& T FINANCE LIMITED 

\.~ 

Company Secretary 
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11Rff {j,<ChI,<-(f)lql~c cnr4 Y:;jIC'i<Ot

~ ~R71't'tl~'lIIQ\Wl. ~ ~

J 9Jl'f qR4'ft '1 m tL"'qrn "'1""ll1f.!rrrJR wrroJ-tP.f

lflTIl~ If(:"QT'I~I :U65910WBI99JPLC060810

otml APEEJM FINANCE GROUP lID

al 'lJ'I<i 1\. 4 ~m ~ "'lfTl ~.fb, olmi
AP£E ••••y FINAHCE GROUPl1D

Q\ 'I.<l ~ " ~ lMm "'RI ;r-fm 11\ flI10m Il>l",""I'll :Illi)~. '050 1'9~e an ,) al Jilf'!rl IImI

N'lEJAY F~ GROUPl1D

alll'l " f.l'lflm lll\ ~ til. " ~ :I11il1Wq. 1950 ~ UIll 11 ~ tlll! al 31jnR flllilw 3IllI"f1lll! la~f"flll "'''II ~ lll!ll

r.cftm ~ " q qflm lIInllll \Ill 'lmIlII"l ~.1PI'h :I1IilJ!lIJll. '950 ll!) um ~I altllU ql'llil. '1m tm'IIl. ~ lII"lq

~'lilt"Rflllh:l1fi:nt1rnli.lD.II\1.liII50r 1:111~ 3•.•.I~S 'ITI.mt.'{'I A1S5009U ~'Iiql It/ol/200Ial;rn

Vl'I'l 'I l\1Il t. ;rnIlIJ"lll'fl1lll 'IT'I ;llT'lIqftvfCln tAl " llml

fNa. V CMEDIT llUllED

II '1111~ ;MIt llI' 1I'lI"I""" IIIliln 31Ii:lf.IlI'I 'lll urn 3)( 1)al 3TW' " IIrll ~ ""TIl _ I

q" l1'li"1.011.'" rmtllR IIll am:.lIImlll :lI~ 1~~ilRII~ ,!HI~ l:i ,,~n tlln If,l ~~ rallU :>lql1~ t

GOVERNMENT OF INDIA. MINISTRY OF CORPORATE AFFAIRS
Reglslrar of Companies, West Bengal

Fresh Cerli/leale of Incorporallon Con!?equenl upon Change of Name

COlpor,Ie Idenlity Number: U659 IOWBI993PLC0608 10

In 1M mailer 01MIs APEEJAY FINANCE GROUP LTD

I.
I hereby cerlily lhal A~EEJAY FINANCE GROUP LTD which was 0,llIln,1Iy Im:orporaled on Twenly Fourlh day 01
November Nlneleen HUndllld Ninely Three under Ihe Companles Acl. 1956\1'10. lor 19561 es APEEJAY FINANCE
GROUP ,LTDhaving ~uly passed Ihe necenary resolu1ion in le,ms 01 Seelion 2 I o'lh", Companies Ael. 1956 and
lhe approyal ")'lhe Cenlral Govemmenl signified In Wliling haying bean aeCOld.d 'herelo under Seelion 21 olllle
Companies Ac!. 195&. read with Government 01,India. Deparlmenl 01Company AlIalrs. New Delhi. Nolifieelion fie:>.

G.S.R S07IE) dalecl24/06fl985 vide SRN A15589914 daled '12107120011118name ollhe said comp;,ny is Ihls d~V

changed \0 F/\MILY CREOIT LIMITED <lnd u~s Ccrlllic.,'e.is' rssucl!.purSlr.111110Se~lion 2311) 01 tI,e s"idAcl. '

,
(DEB1I$ISli BANDOPADHYAY)

~"rohsqoll ~~Ili:IIW-e9islrar 01Companies

- 0 qlni'l <Mr<i

Wesl Bengal

Given under my hand al Kolkala lhis Twe~I.~~.~Ia~wo Thousand Seyen.

(

,.: ..", :.r.:~:.•.""'~
• ~. .' tIl ,,'

'I., ,... '.

f' .~./ ':. ,) ....:1.*
flo: ".. •

. \ ..•~";'" ';'l~~;.~/;~t.
~ ~ ~ lImllClll ~O" ~ ~ <m"Q11 ifir"'N ~

Maillnq Add''''' a, pe' '"eo,d ayanable in Reo;P.I,ar ot Companies olfice:

FAMILYCREDIT LIMITED
APEEJAY HOUSE,C BLOCK-8TH FLOOR .. 15.PARK STREET.

KOlKATA.10001G.

Weill Bengal. INOlA

,;

~~
~,l

~',

~
~:i

~.
----_.-.~._-,-_.~...__ .. _ .. - ,.....-----_ ....--'-'" .. ,,,

,--

1Tim ftxcnh:-cn1ql~c: cnr4 l-f-::11c1lt 
~ -<fus,=s;t'< i'fllq~(il~. ~ WTffi 

~ q~a·tf, <Ti tL..,tJIB ";j"Q1 f.MlR SPtM-l:P.f 

lflA°ln: ~ ~I ;U65910W81993PlC060810 

lltnd APEEJJ\'I' FINANCE GROUP l 1D 

Ill ~ I\, 4 ~m ~ ll>lrn l ~ itmi 
APl:EJAY flNANCI; GROUP llD 

l;1\ ~ ~ ,\ ~ lMro ~ ~ ffl finm 11>1 11>~ .111i)r-ti.<i, lll:50 (19:;o a!1 1) ~ aiff"h, 11-m, 
AnEJAY f~ GROUP LTD 

~ -n al~~""' .n. 1' ~ :)I~. 19:,a 111'1 um,, QQ tml ~ 31:J"R fllluun 3ITlrf1IVJ fll"t-'flll '"fti, m n'll 

~ ~ it ~ q,ftm 1llrall ll\ '"' 'flffl 11','1 ~- ~ ;111i)f.\1J11. •8~ Ill\ um 21 ~ uN q~r1. 11rm fflVITt, PR'! 1111d 

~lfi~IIC'l~~TI.ln.1J11.f,\50p l~I ft=mJi 3U.l~S ~-~-~ AIWHU ~ml 12/0r/2007tiffll 

~ it ll1II t. 'il'ffi wcq,ft 1111 1p11. ;lll'QI qftvfl1fn JU If 4ml 
fAMl,VCREDllL..,ED 

GOVERNMENT OF !NOIA- MINISTRY OF CORPORATE AFFAIRS 
Regislrar or Companies, West Bengal 

Fresh Cerlilicale of Incorporation Con~equenl upon Change or Name 

C0fpor.,1e ldenlily Number: U659IOW8199JPLC0608l0 

In the melter ol Ws APEEJAY FINANCE GROUP l TD 

I hereby cer1ify lhat A~EEJAY FINANCE GROUP LTO which was originally lncorpc:,raled on Twenly Fourlh day or 

Nwember Nineteen Hundred Ninely Three under lhe Companlu Ad. 1955 fNo. for 1956) es APEEJAY FINANCE 

GROUP ,L TO havmg ~uly passed thll necessary resolution In terms of Secllon 21 of lhv Coll!panles Ac::1. 1956 and 

the approval ">I Che Cenlrsl Govemmenl signified In wiiliog having buen acCOlde<I lherelo under Secllon 2 I of t11e 

Companies Act 19515, read with Governmel'l 0f. lndi11. Oeparlment ol Company Al/airs. Ni,w Delhi. Nolilice!ion tic:>. 

G.S.R SOflE) dale<f 24/0611985 Yide SRN A 15589914 daled ·12/0712007 lhe n~rtle ol lhe said comp;,ny is lhls d.iy 

c;hanged lo FAMILY CRE.OIT LIMITED and lhis Ccrlilic.1te.is•1ssuad.pursu,,11I lo Seclion 231 I) ol ll1c s-,id l\cl. . 

~ ~ j mni1 ~« i1 ~ q;n,u{'•· __ 

Maili~ Addtn:. as per record &v11na~e In Re,;Ji:i;!lar ol Companiu ollice: 

FAMILY CREOIT LIMITED 
APEEJAY HOUSE,C BLOCK.8TH FLOOA.. 15.PARK STREET. 

KOlKATA • 700016. 

We$! 8engal, !NOIA 

I 

(DEB ISH BANOOPAOHYAY) 

,o'q°o1,,qafl ~l'e11~1~1}a.,Regislrar of Companies 

- o tifnt'l wrra 

.• . -·-·· •• .l. 

West Bengal 

For L& T FINANCE LIMITED 

\.~ 

Company Secretary : 
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GOVERNMENT OF INDIA
MINISTIW OF CORPORATE AFFAIRS

Registrar of companies, Kolkata

Nizam Palace, 2nd MSO Building 2nd Floor, Kolkata, West Bengal, India, 700020

Corporate Identity Number: U65910WB1993FLC060810

SECTION 13(1) OF THE COMPANIES ACT, 2013

Certificate of Registration of the Special Resolution Confirming Alteration of

Object Clause(s)

The shareholders of M/s FAMILY CREDIT LIMITED having passed Special Resolution in the Annual/Extra Ordinary General

Meeting held on 07-04-2016 altered the provisions of its Memorandum of Association with respect to its objects and complied

with the Section 13(1) of the Companies Act, 2013.

I hereby certify that the said Special Resolution together with the copy of the Memorandum of Association as altered has this

day been registered.

Given under my hand at Kolkata this Twenty second day of June Two thousand sixteen.

F COMPANIES ~;:~~fi~::
ESTBENGAL (1) g,:.:g:;::::::: ..•..

DIP NARAYAN CHOWDHURY

Deputy Registrar of Companies

Registrar of Companies

RoC. Kolkata

Mailing Address asper record available in Registrar of Companiesoffice:

FAMILY CREDIT LIMITED

TECHNOPOLlS, 7th Floor, A- Wing, Plot No. - 4" Block - BP, Sector -V, Salt

Lake, Kolkata, West Bengal, India, 700091
m.•~ •.a

,(-1<:-<-l+-lq ~ 

GOVERNMENT OF INDIA 
MINIST~Y OF CORPORATE AFFAIRS 

Registrar of companies, Kolkata 

Nizam Palace, 2nd MSO Building 2nd Floor, Kolkata, West Bengal, India, 700020 

Corporate Identity Number: U65910WB1993FLC060810 

SECTION 13(1) OF THE COMPANIES ACT, 2013 

Certificate of Registration of the Special Resolution Confirming Alteration of 

Object Clause(s) 

The shareholders of M/s FAMILY CREDIT LIMITED having passed Special Resolution in the Annual/Extra Ordinary General 

Meeting held on 07-04-2016 altered the provisions of its Memorandum of Association with respect to its objects and complied 

with the Section 13(1) of the Companies Act, 2013. 

I hereby certify that the said Special Resolution together with the copy of the Memorandum of Association as altered has this 

day been registered. 

Given under my hand at Kolkata this Twenty second day of June Two thousand sixteen. 

Mailing Address as per record available in Registrar of Companies office: 

FAMILY CREDIT LIMITED 

TECHNOPOLIS, 7th Floor, A- Wing, Plot No. · 4,, Block - BP, Sector -V, Salt 

Lake, Kolkata, West Bengal, India, 700091 

=:,.::;-..:.-:.-:..--:•,~O< 

F COMPANIES ::',."'Ql":...~~..:,.~7:: 

ESTBENGAL (1 I :,'.!_:."?:'• - •-••••• 
-••t OOIO'k""' 

DIP NARA YAN CHOWDHURY 

Deputy Registrar of Companies 

Registrar of Companies 

Roe - Kolkata 

For L& T FINANCE LIMITED 

\.~ 

Com pany Secretary 
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Certificate of Incorporation pursuant to change of name 

[Pursuant to rule 29 of the Companies (Incorporation) Rules, 2014] 

  

 

I hereby certify that the name of the company has been changed from FAMILY CREDIT LIMITED to L&T 
FINANCE LIMITED with effect from the date of this certificate and that the company is limited by shares. 
 
Company was originally incorporated with the name Family Credit Limited. 
 
Given under my hand at Kolkata this Seventeenth day of March two thousand seventeen.

GOVERNMENT OF INDIA 
MINISTRY OF CORPORATE AFFAIRS 

 

Nizam Palace, 2nd MSO Building 2nd Floor, Kolkata, West Bengal, India, 700020

RoC - Kolkata

Registrar of Companies 
 

REGISTRAR OF COMPANIES

BIBEKANANDA MOHANTY

Mailing Address as per record available in Registrar of Companies office: 
 
L&T FINANCE LIMITED

TECHNOPOLIS, 7th Floor, A- Wing, Plot No. - 4,, Block - BP, Sector -V, Salt Lake, Kolkata, West 
Bengal, India, 700091

U65910WB1993FLC060810Corporate Identification Number (CIN): 

Office of the Registrar of Companies

DS MINISTRY 
OF CORPORATE 
AFFAIRS 04

Digitally signed by DS MINISTRY OF CORPORATE 
AFFAIRS 04 
DN: c=IN, o=MINISTRY OF CORPORATE AFFAIRS, 
ou=CID - 976118, postalCode=700020, st=West 
Bengal, street=KOLKATA, 2.5.4.51=NIZAM PALACE 
234/4 AJC BOSE ROAD 2ND MSO BUILDING, 
cn=DS MINISTRY OF CORPORATE AFFAIRS 04 
Reason: I attest to the accuracy and integrity of this 
document
Date: 2017.03.17 16:10:55 +05'30'

For L& T FINANCE LIMITED 

\.~ 

Company Secretary 
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\ll<d14 A~cf 'fi 
-in-~~~ 

<i'lr-tt, lctf ~ cfil4ldlf 

RESERVE BANK OF INDIA 
DEPARTMENT OF NO\i-BANKING SUPERVISION 

KOLKATA REGIONAL OFrJCE 

cii311q,j{OI Sli:UOI tr,f 

CERTIFICATE OF REGISTRATION 

{~ cfil sifqH1f\>tt1i ~ m ~ ~ ~ -:m) 
(Not , alid for nccepting Puhlk Deposits} 

s-os.06200 I 
I 

~ ~ ~ ~. 193 ➔ qil \.-TR[ .is~ cf,~~·~ jT;iycf ifcf; cir~ fflzjf qiJ m 
~Wt ~~;fr~~ ,;JiT 

(~.fill~~~ 

1/-lil (l"{tf, ~ 1Jifi Vl"iR TR ~ ~ iltJP.lf11t<tl ~ ~ P-RT 1R-~ fcTTfrJ -~ cfiI ~ m-q 

;r,f.r/qinJ~~v-m:~ 

4-.il1q,j{OI SlijlOI lr,f 

~ fii'.IT 7P-ll 1 

In exercise of the powers conferred<''' the Rc, ... n ·c Rani- of India by Section 45 It\ of thl! 

Rcsl!nc Bani 01 lndi.i .\l'I 19~4 
L & T FINANCE LIMITED 
(Formerly Family Credit Limited ) 

1, hcr1.:l) grantcJ 

Certificate of Registration 

10 commence/ carry on th.: hu,ines, of non-hanking finandal inst11U1ion without :11:ccpting 

public 1kpos1h ~ubjcct to the wnt.lition<, gin!n on the rnersc. 

iii 
.p.w, ;r,t{ 

thi~ Fourth 
Gtvcn und.:r m) h.md at 

da} of May 

Kolkata 

TY.o Thuu"md Seventeen 

~( t'?A,._~--In lieu of Cert. No.B.05.06200 

dated 03.09.2007 issued 'ITrf.'rcrr ~ Monisha Chakraborty 
by RBI Kolkata R.O. 

(-qm -sp.t~ I 3lf 1tt_:I ~) 

General Manager/ Q~w.y Genetal~]anager 

L & T Finance Lim ated 
(erstwh!le known as Fami!y Crcd;t Umrrsd) 

-~ 
A:1LhJrt~JJ ., 1gm@ry 

ANNEXURE A-3
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ffl I Conditions 

I. ~ ~ ~ ~ 3Pllfum Jffil@flr 3lm>1 

mi ~~if o"l1 3R' ~. ~ if, 
~ <fiTf WJ', fflTd' lilt ~I 

2. ~ m -,;r ~ ~ ,iroitq tw¥ ~ 
~ . 1934 ii; ~ Ill ifi t ~ f.l'lffta ll1rnf 

mifa'IT~cfiT~~fc!iit~liltllifiliatJfR 
~ fcf;qr ,ii['{~ t I 

3. 3!J1jq;J m -,;r ~{JU~ o'IJ ~ lf{ ~ 

tmn', f<:.~llf.lM' / 3fjm, 3Tif<: '!>'I ~ cfiT ~ 
qiB['fflTITI 

4. ~~m-~11r•~*~*if 
~~<IIBift'!f.!i~w'l!roftqft;i;f~m~ 

f.li1u1T1U~llllJ1IT~tm~~t~if 
~ jqq'{tlJ 3lf-fcwf ~ ~ 'fllfi@ fcf;qr -i1RT 'iilM :-

"ffl' * W 1lRfill! ft;i;f ~ ~. 1934 '!>'i 

'lR! 45 l! q; iii~ 1lroirlf ft;i;f t.li m ~ ~ 
---- cfiT iltr ~ 'lJIITlJ[ ~ t i m 
1lroirlf ft;fcf ~ m '!>'I fijtft.1 ~<l,1 cf<firr:rftllf<! 

3{ijqlffl{!U~~M~31'jq}'~~ 

o!ffl> '!>'I Tflit ml'! WI <!>1 ~t ~ ~ m {JU 

~ lilt 3lffl / ~ ii; ~ ii; ~ <fiT{ 

~ 3i'i<U ~~;:rm ,rn]'J' ' 

s. @~ m -,;r ;;r,{iff '!>'I~ tiit<!iR <fiB 1 

m'l>'i~~t1 

6. •awrctr ffl' -,;J ~ ~ ~ <fiTf ,ft ~ 

fflR -m ~ •1 m <!"if 'l>'I ~ <!qi ~ ~ 

m-t;rrc::~ m~~~"¥FIT~m~ 
m <!"if t ~-~ ¥R ~ ~ ~ 'IIPf<Il ~ mt! 

f.1'$ur~~~~ilift:!ll:m«f.rqRvr 
(~ ~) ii; m'< t.f; ~ ~ <Ii<: ~ ! 1 awrctf 
ffl ~ r.nm ~ 'l111<1 ffl t ;rr,:: -m ;;i:icn '1ft 

~~<Witl 

7. ~ ~ fijtft.1 ffl ii; '{i;1f if ~ 'lJR1l' ffi '!>'i 

oRra' ~ ~ -,;J 3lqtTil' ~ ~ I 

@~~lf{~ ~~i!lit~~t 
~ -q'( ~ "!PlfOffl~ ~'TJ7Il t f<f; ~ ~ 

furcf ~ q,'\' ~ ~ ~ FR! ~ '!>'I ~ 

tiit<!iR 1 .;;°t l 

* ~ 9. 1997 -,;J 11T ~ 1it1l:: f.rll4n 'flfi ;j;qf.Jljy lf{ 

'ffilll 
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I. The Certificate of RegbLration or a certified copy 

thereof shall be kept displayed at the Registered Office 

and other offices, branches, if any, of your company. 

2. The Certificate of Registration is issued to your 

company subject to your continued adherence to all the 

conditions and parameters stipulated under Chapter Ill 

B of the Reserve Bank of India Act, 1934. 

3. Your company shall be required to comply with all 

the requirements of the Directions, guidelines / 

instructions, etc. issued by the Bank and as applicable to 

it. 

4. If your company desires to indicate directly or 

indirectly in any adve11isement, etc. that the company is 

having a Certificate of Registration issued by the 

Reserve Bank of India, such advertisement should 

invariably contain a statement as under : 

"The company is having a valid Certificate of 

Registration dated Mo-7 ° 4' 2.o\=t: issued by the 

Reserve Bank of India under Section 45 IA of the 

Reserve Bank of India Act, 1934. However, the RBI 

does not accept any responsibility or guarantee about the 

present position as to the financial soundness of the 

company or for the correctness of any of the statements 

or representations made or opinions expressed by the 

company and for repayment of deposits / discharge of 

liabilities by the company." 

5@. Your company is not allowed to accept/ hold public 

deposiL~. 

6*.Your company must not accept any public deposits 

for the time being. After the company has been in 

operation for a period of two years, if it intends to raise 

public deposits, it may approach the Bank with the 

audited Balance Sheets for two years and a credit rating 

for fixed deposits from one of the recognised rating 

agencies. Your company will accept public deposits only 

after obtaining specific approval from us. 

7. The date when your company has commenced 

business as a non-banking financial institution may be 

advised to the Bank. 

@ Applicable to companies, to whom Certificate of 

Registration has been issued on the basis of their Board 

Resolution not to accept public deposits without prior 

written permission of RBI. 

* Applicable to new companies incorporated on or 

after January 9, 1997 

L & T Finance Lir:n~t'?r~ 
· (erstwhile known as Family Cic:'..t '...; · 1 

~ 
Aut~oited Signatory 
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IN THE NATIONAL COMPANY LAW TRIBUNAL 

NEW DELHI 

BENCH-VI 

IB-204/(ND)/2021 

Section: Under Section 7 of the Insolvency and Bankruptcy Code, 

2016 and Rule 4 of the Insolvency and Bankruptcy (Application to 

Adjudicating Authority), Rules, 2016. 

In the matter of: 

Union Bank of India 

Through its Chief Manager 

Union Bank of India, 

Stressed Assets 

Management Vertical Branch, 

M-93 Connaught Place, 

New Delhi - 110001 

M/s Supertech Limited 

Registered Office At: 

1114, Hemkunt Chambers, 

11th Floor, 89, Nehru Place, 

New Delhi- 110019 

IB-204/ND/2021 

Applicant/ Financial Creditor 

Versus 

... Respondent/ Corporate Debtor 

1 
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Coram: 

SHRI. P.S.N. PRASAD, Hon'ble Member (Judicial) 

SHRI. RAHUL BHATNAGAR, Hon'ble Member (Technical) 

Counsel for Petitioner/Financial Creditor: Adv. Alok Kumar 

Counsel for Respondent/Corporate Debtor: Adv. Kanishk Khetan 

ORDER 

Per SHRI. P.S.N PRASAD, MEMBER (JUDICIAL) & 

SHRI.RAHUL BHATNAGAR, MEMBER (TECHNICAL) 

Date:25.03.2022 

1. This is an application filed by Union of India to initiate 

corporate insolvency resolution process ("CIRP") against M/ s 

Supertech Ltd. under Section 7 of the Insolvency and 

Bankruptcy Code 2016 ("the Code") for the alleged default on 

the part of the Respondent in settling an amount of Rs. 

431,92,53,302 ( Four Hundred Thirty One Crore Ninety Two 

Lakhs Fifty Three Thousand Three Hundred and Two Rupees 

only) as on 31.01.2021. The details of transactions leading to 

I8-204/ND/2021 Jfl , 2 

 

42



'' ' 

the filing of this application as averred by the Applicant are as 

follows: 

• That the Corporate Debtor approached var10us financial 

institutions in 2013 including the Financial Creditor, to 

avail a credit facility of Rs. 350 Crores from a consortium of 

banks; out of which the exposure of the Financial Creditor 

i.e. the Lead Bank was Rs. 150 Crores. The purpose of 

availing the said loan amount was to part finance the 

development of the Corporate Debtor's Project namely Eco 

Village II located at Group Housing Plot No. GH-01, Sector 

16B, Greater Naida (West), Uttar Pradesh at an estimated 

project cost of Rs. 1106.45 Crores. 

• That vide sanction letter dated 19.10.2013 and revised 

letter dated 16.12.2013, the Respondent was granted credit 

facility of Rs. 150 Crores for the development of Eco Village 

II Project. 

• The in pursuance to the loan agreement which was 

executed between the Applicant along with other Banks 

and the Respondent, the Respondent had deposited the 

title deeds of the property bearing address - Group Housing 

I8-204/ND/2021 ~q 3 
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' . ' 

Plot No. GH-01, Sector-16B, Greater Noida, Uttar Pradesh 

for creating an equitable mortgage on the said property vide 

Memorandum of Deposit of Title Deeds dated 30.12.2013. 

• That the Corporate Debtor again approached the Financial 

Creditor and Bank of Baroda (formerly known as Vij aya 

Bank) for part financing the construction of Phase-II of this 

Project. The Financial Creditor and Bank of Baroda agreed 

to extend the second credit facility for Rs. 200 Crores to the 

Respondent out of which the total exposure of the Financial 

Creditor was Rs. 100 Crore. The credit facilities were 

granted to the Respondent by the Applicant vide sanction 

letter dated 21. 11.2015 which was revalidated vide 

sanction letter dated 11.08.2016. The Respondent, 

Applicant and Bank of Baroda entered into a Construction 

Facility Agreement dated 07.09.2016 . In order to secure the 

credit facility from the Applicant and Bank of Baroda, the 

Corporate Debtor delivered the Title Deeds of the Subject 

Property for creation of mortgage on pari-passu basis. 

• That the Corporate Debtor was under an obligation to make 

timely repayment towards the Principal and the Interest 

I B-204/N D /2021 4 
~ 

4 

 

44



thereon within the stipulated period to the Financial 

Creditor, without any delay, demur or protest. However, 

despite various reminders and requests made by the 

Financial Creditor, the Corporate Debtor failed to honor its 

obligation and failed to make payment of the outstanding 

amount due to the Applicant Bank. 

• That the Loan Account of the Respondent maintained by 

the Applicant in respect of the Credit Facilities became 

highly irregular and even after repeated requests by the 

Applicant, the Respondent failed to regularize both of its 

accounts with the Applicant. The repeated defaults in 

payment of principal amount or the interest component by 

the Respondent resulted in the classification of both Loan 

Accounts of the Respondent as Non-Performing Asset (NPA). 

• That notice under Section 13(2) of SARFAESI Act dated 

24.04.2019 (Term Loan-I) and 23.04.2019 (Term loan- II) 

was sent to Respondent but the Respondent not only failed 

to repay the outstanding debt but also abstained from 

making any effort for the same 

5 
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2. Consequent to the notice issued by this Tribunal, the 

Respondent filed its reply in which the following contentions 

were made: 

• That the instant petition has been filed without proper 

authority. The Application is filed by the Financial Creditor 

through an officer/ employee, namely Mr. Shakti Singh 

Yadav, Chief Manager of the Applicant. However, Mr. Shakti 

Singh Yadav is not authorized to file such petition. 

• That the Form 1 filed by the Applicant is incomplete and not 

in accordance with the provisions of the IBC particularly 

Section 7 and Section 215 of the IBC. 

• That as per Article N, Clause 4.4, sub-clause (g) of the Inter 

Creditor Agreement, the lenders are restricted to initiate any 

action for winding up, liquidation, bankruptcy, insolvency or 

dissolution of borrower before following the procedure as 

prescribed under Clause 4 .3 of the Inter-creditor Agreement. 

Therefore, the instant Application under Section 7 of the IBC 

for initiating Corporate Insolvency Resolution Process before 

following the procedure as prescribed under Clause 4.3 of Inter 

6 
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Creditor Agreement is premature and is liable to be dismissed on 

this ground alone. 

• That the NPA classification is contrary to guidelines issued by 

the Reserve Bank of India. 

• That the Statement of Account as filed by the Applicant Bank is 

not in accordance with the mandatory requirement of law. That 

the Applicant has failed to annex copy of the Certificate required 

under Section 2(a) of the Bankers Book Evidence Act, 1891 

which is a mandatory requirement Under Column 7 of Part V of 

FORM -1. 

• That the Applicant has failed to furnish the calculation chart and 

thereby the claim of the Applicant is unsubstantiated, exorbitant 

and thus, the same is liable to be rejected at the outset. 

3. Pursuant to the Respondent's reply, the applicant has filed its 

Rejoinder in which the following contentions were made: 

• That Sh. Shakti Yadav has been given general authorisation 

by the Bank with respect to all the business and affairs of 

the Bank, including commencement of legal proceedings 

before any court or tribunal with respect to any demand 

7 
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and filing of all necessary applications in this regard vide 

Power of Attorney dated 12 .11.2013. 

• That Mr. Hitesh Goyal, the proposed Interim Resolution 

Professional has given the valid and appropriate consent 

form. 

• That under Insolvency and Bankruptcy Code, 2016, the 

only criteria that is required to be satisfied is "existence of 

debt and its default in repayment by corporate debtor" 

and the same has existed since July, 2019 and the same 

is clearly evident from Statement of Account of the 

Respondent filed by the Applicant along with Petition 

under Section 7 of the Code along with Certificate under 

2A of the Bankers' Books Evidence Act, 1891. 

• That the account was classified as NPA after the 

completion of 90 days. 

• That the Corporate Debtor has not paid its debt since 

July 2019. The Statement of Account filed by the 

Applicant is well in accordance with Section 2A of the 

Bankers' Books Evidence Act, 1891. 

I B-204/ND/2021 
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• That the Claim Amount of the Applicant/Petitioner is 

completely substantiated by its Statement of Account 

and Balance Confirmation filed along with filing of Claim 

Form 

4. We have gone through the documents filed by both the parties 

and heard the arguments made by the counsels. The applicant 

has claimed the default on part of the Respondent for the Loan 

amount of Rs. 431,92,53,302 ( Four Hundred Thirty One Crore 

Ninety Two Lakhs Fifty Three Thousand Three Hundred and 

Two Rupees only) as on 31.01.2021. 

5. From the daily order dated 17.03.2022, it is clear that the 

Counsel for the Corporate Debtor has submitted that the One 

Time Settlement proposal submitted by the Corporate Debtor 

has not been accepted by the Financial Creditor. The counsel 

for the Corporate Debtor has therefore admitted the debt and 

default. 

6. Mere plain reading of the provision under section 7 of IBC and 

decision (supra) shows that in order to initiate CIRP under 

Section 7 the applicant is required to establish that there is a 

9 

IB-204/ND/2021 

 

49



financial debt and that a default has been committed in respect 

of that financial debt. 

7. In the light of the aforesaid facts, we find that the documents 

submitted by the Financial Creditor and the Corporate Debtor 

clearly substantiate the Financial Creditor's claim that the 

Corporate Debtor has indebted and defaulted the repayment of 

loan amount. 

8. In light of the above discussion, after g1v1ng careful 

consideration to the entire matter, hearing the arguments of the 

parties and upon appreciation of the documents placed on 

record to substantiate the claim, this Tribunal admits this 

petition and initiates CIRP on the Corporate Debtor with 

immediate effect. 

9. Sub-section (3) (b) of Section 7 mandates the financial creditor 

to furnish the name of an Interim Resolution Professional. In 

compliance thereof the applicant has proposed the name of Mr. 

Hitesh Goel for appointment as Interim Resolution Professional 

having registration number IBBI/IPA-001/IP-P-01405/2018-

2019 / 12224. Mr. Hitesh Goel has agreed to accept the 

appointment as the interim resolution professional and has 

~ ,~ 10 
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signed a communication in Form 2 in terms of Rule 9(1) of the 

Insolvency and Bankruptcy (Application to Adjudicating 

Authority) Rules, 2016. There is a declaration made by him that 

no disciplinary proceedings are pending against him in 

Insolvency and Bankruptcy Board of India or elsewhere. 

Accordingly, it is seen that the requirement of Section 7 (3) (b) 

of the Code has been satisfied. 

10. It is thus seen that the requirement of sub-section 5 (a) of 

Section 7 of the code stands satisfied as default 

has occurred, the present application filed under Section 7 is 

complete, and as no disciplinary proceeding against the 

proposed IRP is pending. 

11. It is pertinent to mention here that the Code requires the 

adjudicating authority to only ascertain and record satisfaction 

in a summary adjudication as to the occurrence of default 

before admitting the application. The material on record clearly 

goes to show that respondent had availed the credit facilities 

and has committed default in repayment of the outstanding 

loan amount. 

11 
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12. We are satisfied that the present application is complete in all 

respects and the applicant financial creditor is entitled to claim 

its outstanding financial debt from the corporate debtor and 

that there has been default in payment of the financial debt. 

13. As a sequel to the above discussion and in terms of Section 7 

(5) (a) of the Code, the present application is admitted. 

14. Mr. Hitesh Goel, having Registration No. IBBI/IPA-001/IP-P-

01405/2018-2019/ 12224 1s appointed as an Interim 

Resolution Professional. 

15. In pursuance of Section 13 (2) of the Code, we direct that public 

announcement shall be made by the Interim Resolution 

Professional immediately (3 days as prescribed by Explanation 

to Regulation 6(1) of the IBBI Regulations, 2016) with regard to 

admission of this application under Section 7 of the Insolvency 

& Bankruptcy Code, 2016. 

16. We also declare moratorium in terms of Section 14 of the Code. 

The necessary consequences of imposing the moratorium flows 

from the provisions of Section 14 (1) (a), (b), (c) & (d) of the 

Code. Thus, the following prohibitions are imposed: 

12 
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"(a) the institution of suits or continuation of pending suits 

or proceedings against the corporate debtor including 

execution of any judgment, decree or order in any court of 

law, tribunal, arbitration panel or other authority; 

(b) transferring, encumbering, alienating or disposing of 

by the corporate debtor any of its assets or any legal right 

or beneficial interest therein; 

(c) any action to foreclose, recover or enforce any 

security interest created by the corporate debtor in 

respect of its property including any action under the 

Securitization and Reconstruction of Financial Assets and 

Enforcement of Security Interest Act, 2002; 

(d) the recovery of any property by an owner or lessor 

where such property is occupied by or in the possession 

of the corporate debtor. 

17. It is made clear that the provisions of moratorium shall not 

apply to transactions which might be notified by the Central 

Government or the supply of the essential goods or services to 

13 
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the Corporate Debtor as may be specified, are not to be 

terminated or suspended or interrupted during the moratorium 

period. In addition, as per the Insolvency and Bankruptcy Code 

(Amendment) Act, 2018 which has come into force w.e.f. 

06.06.2018, the provisions of moratorium shall not apply to the 

surety in a contract of guarantee to the corporate debtor in 

terms of Section 14 (3) (b) of the Code. 

18. The Interim Resolution Professional shall perform all his 

functions contemplated, inter-alia, by Sections 15, 17, 18, 19, 

20 & 21 of the Code and transact proceedings with utmost 

dedication, honesty and strictly in accordance with the 

provisions of the Code, Rules and Regulations. It is further 

made clear that all the personnel connected with the Corporate 

Debtor, its promoters or any other person associated with the 

Management of the Corporate Debtor are under legal obligation 

under Section 19 of the Code to extend every assistance and 

cooperation to the Interim Resolution Professional as may be 

required by him in managing the day to day affairs of the 

'Corporate Debtor'. In case there is any violation committed by 

the ex-management o~ 7 _tr ted/illegal 
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directors or anyone else, the Interim Resolution Professional 

would be at liberty to make appropriate application to this 

Tribunal with a prayer for passing an appropriate order. The 

Interim Resolution Professional shall be under duty to protect 

and preserve the value of the property of the 'Corporate Debtor' 

as a part of its obligation imposed by Section 20 of the Code 

and perform all his functions strictly in accordance with the 

provisions of the Code, Rules and Regulations. 

19. The office is directed to communicate a copy of the order to the 

Financial Creditor, the Corporate Debtor, the Interim 

Resolution Professional and the Registrar of Companies, NCT of 

Delhi & Haryana at the earliest possible but not later than 

seven days from today. The Registrar of Companies shall 

update its website by updating the status of 'Corporate Debtor' 

and specific mention regarding admission of this petition must 

be notified to the public at large. 

Dn 
-sol--

1suru. RAH.of BHATNAGAR) 

MEMBER (TECHNICAL) 

IB-204/ND/2021 

(} 
--scL --

------ ✓ 
(SHRI. P.S.N. PRASAD) 

MEMBER (JUDICIAL) 
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FORM C  

SUBMISSION OF CLAIM BY FINANCIAL CREDITORS  

(Under Regulation 8 of the Insolvency and Bankruptcy Board of India (Insolvency 

Resolution Process for Corporate Persons) Regulations, 2016)  

April 08, 2022 

From  

L&T Finance Limited,  

Registered Office: 15th Floor, PS SRIJAN Tech Park, Plot No 52, Block DN, Sector-V, Salt 
Lake City, Kolkata – 700 091, District 24-Parganas North  

Corporate Office: Brindavan, CST Road, Kalina, Santacruz East, Mumbai, Maharashtra 400098 

Delhi Office:  5th Floor DCM Building, Barakhamba Road, Connaught Place, New Delhi - 

110001 

To  

The Interim Resolution Professional / Resolution Professional 

Mr. Hitesh Goel  

KPMG Restructuring Services LLP, Building 

No.10, Tower C, 8th Floor, DLF Cyber City, 

Phase II Gurgaon , Haryana , 122002 

Email id: hiteshgoel@kpmg.com 

Subject: Submission of claim and proof of claim. 

Madam/Sir,   

L&T Finance Limited, hereby submits this claim in respect of the corporate insolvency resolution 

process of Supertech Limited. The details for the same are set out below:  

Relevant Particulars 

(1) (2) (3) 

1. Name of the financial creditor L&T Finance Limited  

(L&T Infrastructure Finance 

Company Limited and L&T 

Housing Finance Limited have 

since been merged with L&T 

Finance Limited. The merger 

orders are attached herewith) 

2. Identification number of the financial creditor  

(If an incorporated body, provide identification number 

and proof of incorporation. If a partnership or individual 

provide identification records* of all the partners or the 

individual) 

 CIN : 

U65910WB1993FLC060810 

The Financial Creditor is a 

Company incorporated under 

the provisions of the 

Companies Act, 1956, and is 

registered as a non-banking 

financial company (“NBFC”) 

with the Reserve Bank of India 
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(“RBI”). True copy of the 

Certificate of Incorporation of 

the Applicant /Financial 

Creditor is annexed herewith 

and marked as Annexure 1. 

True copy of the Applicant 

/Financial Creditor’s 

Certificate of Registration as 

NBFC is annexed herewith and 

marked as Annexure 2.  

3.  Address and email address of the financial creditor for 

correspondence  

L&T Finance Limited, 4th 

Floor Brindavan, CST Road, 
Kalina, Santacruz East, 

Mumbai, Maharashtra 

400098.  

 

jaybhupali@ltfs.com 

aparna.rawat@ltfs.com  

ruchirjauhari@ltfs.com   

4.  Details of claim, if it is made against corporate debtor 
as principal borrower:  
 

(i) Amount of claim   
 

Rs 410,59,71,029/- (Rupees 

Four  Hundred and Ten Crore 

Fifty Nine Lakh Seventy One 

Thousand Twenty Nine Only) 

As detailed in Statement of 

Account. 

(ii) Amount of claim covered by security interest, if 
any (Please provide details of security interest, the value 
of the security, and the date it was given) 
Please provide details of guarantee held, the value of the 

guarantee, and the date it was given) 

Rs 410,59,71,029/- (Rupees 

Four  Hundred and Ten Crore 

Fifty Nine Lakh Seventy One 

Thousand Twenty Nine Only) 

Details of Security given in 

Annexure [xx] 

  

(iii) Amount of claim covered by guarantee, if any 

Rs 410,59,71,029/- (Rupees 

Four  Hundred and Ten Crore 

Fifty Nine Lakh Seventy One 

Thousand Twenty Nine Only) 

 

 

(iv) Name and address of the guarantor(s) 

Details of Guarantor given in 

Annexure 3&4 

5.  Details of claim, if it is made against corporate debtor 
as guarantor:  

 

(i) Amount of claim   

 

 NA 
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(ii) Amount of claim covered by security interest, if 
any (Please provide details of security interest, the value 
of the security, and the date it was given)  

NA 

(iii) Amount of claim covered by guarantee, if any 
(Please provide details of guarantee held, the value of the 

guarantee, and the date it was given) 

NA 

(iv) Name and address of the principal borrower NA 

6.   Details of claim, if it is made in respect of financial debt 

covered under clauses (h) and (i) of sub-section (8) of 
section 5 of the Code, extended by the creditor: (i) 

Amount of claim  

(ii) Name and address of the beneficiary 

NA 

7.   Details of how and when debt incurred As provided in Annexure 3. 

8.  Details of any mutual credit, mutual debts, or other 

mutual dealings between the corporate debtor and the 

creditor which may be set-off against the claim 

  2,43,06,853 (Two Crore Forty 

Three Lakh Six Thousand 

Eight Hundred and Fifty Three) 

maintained as Debt Service 

Reserve. 

9.  Details of the bank account to which the amount of the 

claim or any part thereof can be transferred pursuant to 

a resolution plan  

L&T Finance  

00600310037890 

HDFC Bank – Gourd Floor 

Jehangir Building MG Road 
Fort Mumbai  

HDFC0000060 

   

   

(Signature of financial creditor or person authorised to act on its behalf)  

[Please enclose the authority if this is being submitted on behalf of the financial creditor] 

  

Name in BLOCK LETTERS: MR. RUCHIR JAUHARI 

  

Position with or in relation to creditor: ZONAL HEAD- NORTH- REAL ESTATE 

FINANCE 

   

Address of person signing:  5th Floor DCM Building, Barakhamba Road, Connaught Place, New 
Delhi - 110001 

*PAN, passport, AADHAAR Card or the identity card issued by the Election Commission of 

India.  
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I, RUCHIR JAUHARI,  Zonal Head- North- Real Estate Finance currently residing at 14/304, 

Eastend Apartments, Mayur Vihar, Phase 1, extension, New Delhi 110 096  do hereby declare 

and state as follows: -   

1. Supertech Limited, the corporate debtor was, at the insolvency commencement date, being 

the 25th  day of March 2022, actually indebted to L&T Finance Limited for a sum of 

Rupees 410,59,71,029/- (Rupees Four  Hundred and Ten Crore Fifty Nine Lakh 

Seventy One Thousand Twenty Nine Only); 

2. In respect of my claim of the said sum or any part thereof, I have relied on the documents 

specified in Annexure 3 & 4. 

3. The said documents are true, valid and genuine to the best of my knowledge, information 

and belief and no material facts have been concealed therefrom.  

4. In respect of the said sum or any part thereof, neither I, nor any person, by my order, to 

my knowledge or belief, for my use, had or received any manner of satisfaction or security 

whatsoever, save and except the following: NIL.  

5. I undertake to update my claim as and when the claim is satisfied, partly or fully, from 

any source in any manner, after the insolvency commencement date.    

6. I am / I am not a related party of the corporate debtor, as defined under section 5 (24) of 

the Code.  

7. I am eligible to join committee of creditors by virtue of proviso to section 21 (2) of the 

Code even though I am a related party of the corporate debtor.  

   

Date: New Delhi 

Place:   April 08, 2022                                           

(Signature of the claimant)  

VERIFICATION  

I, RUCHIR JAUHARI the claimant hereinabove, do hereby verify that the contents of this proof 

of claim are true and correct to my knowledge and belief and no material fact has been concealed 

therefrom.   

   

Verified at New Delhi on this 8th  day of April 2022  

 (Signature of claimant)  

   

 

  

 

 

 

 

 

 

 

 

 

 

 

 

 

Annexure 3 

59



Sl no 7 details of how and when the debt incurred 

 

A. Rs 360 Crore Loan (Eco Village I Project): 

 

i. That Supertech Limited availed loan, amounting to Rs 360 Crore (Rupees Three Hundred 

and Sixty Crore) (“Loan”) from L&T Finance Limited  for the Purpose (as detailed in the Loan 

Agreement) related to Eco Village-1 Project on the terms and conditions contained in Sanction 

Letter dated February 23, 2017 & Loan Agreement dated March 20, 2017  (A copy of the  

Sanction Letter dated February 23, 2017 & Loan Agreement dated March 20, 2017  is annexed 

herewith); 

ii. The Loan is secured by securities as provided in the Loan Agreement and at Annexure 4.  

iii. As the Borrower failed to repay the amounts due the entire Loan was recalled on October 

20, 2021 (Copy of Recall Notice dated October 20, 2021 is annexed herewith). 

B. Rs 650 Crore Loan (Capetown , North Eye, Crown Tower and Upcountry): 

 

i. That Supertech Limited availed loan, amounting to Rs 650 Crore (Rupees Six Hundred 

and Fifty Crore Only) (“Loan”) from L&T Finance Limited for  the Purpose (as detailed in 

the Loan Agreement) related to Capetown , North Eye and Upcountry Project on the terms 

and conditions contained in Sanction Letter(s) dated September 28, 2017 & Loan Agreement 

dated September 28, 2017 (A copy of the  Sanction Letter(s) dated September 28, 2017 & Loan 

Agreement dated September 28, 2017 is annexed herewith); 

ii. The Loan is secured by securities as provided in the Loan Agreement and at Annexure 4.  

iii. As the Borrower failed to repay the amounts due the entire Loan was recalled  on October 

20, 2021 (Copy of Recall Notice dated October 20, 2021 is annexed herewith). 

C. Rs 25 Crore: 

i. That Supertech Limited availed loan, amounting to Rs 25 Crore (Rupees Twenty Five 

Crore Only) (“Loan”) from L&T Finance Limited for  the Purpose (as detailed in the 

Loan Agreement) on the terms and conditions contained in Sanction Letter(s) dated 

June 30, 2017 & Loan Agreement dated June 30, 2017 (A copy of the  Sanction 

Letter(s) dated June 30, 2017 & Loan Agreement dated June 30, 2017 is annexed 

herewith); 

ii. The Loan is secured by securities as provided in the Loan Agreement and at Annexure 4.  

iii. As the Borrower failed to repay the amounts due the entire Loan was recalled  on October 

20, 2021 (Copy of Recall Notice dated October 20, 2021 is annexed herewith). 

 

D. Rs 21 Crore: 

i. That Supertech Limited availed loan, amounting to Rs 21 Crore (Rupees Twenty One Crore 

Only) (“Loan”) from L&T Finance Limited for the Purpose (as detailed in the Loan 

Agreement) on the terms and conditions contained in Sanction Letter dated December 29, 
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2017 & Loan Agreement dated December 29, 2017 (A copy of the  Sanction Letter dated 

December 29, 2017 & Loan Agreement dated December 29, 2017  is annexed herewith); 

ii. The Loan is secured by securities as provided in the Loan Agreement and at Annexure 4.  

iii. As the Borrower failed to repay the amounts due the entire Loan was recalled on October 

20, 2021 (Copy of Recall Notice dated October 20, 2021 is annexed herewith). 

E. Rs 6.20 Crore: 

i. That Supertech Limited availed loan, amounting to Rs 6.20 Crore (Rupees Six Crore Twenty 

lakh Only) (“Loan”) from L&T Finance Limited for  the Purpose (as detailed in the Loan 

Agreement) on the terms and conditions contained in Sanction Letter dated August 03, 2018 

& Loan Agreement dated August 31, 2018 (A copy of the  Sanction Letter dated August 03, 

2018 & Loan Agreement dated August 31, 2018 is annexed herewith); 

ii. The Loan is secured by securities as provided in the Loan Agreement and at Annexure 4.  

iii. As the Borrower failed to repay the amounts due the entire Loan was recalled on October 

20, 2021 (Copy of Recall Notice dated October 20, 2021 is annexed herewith). 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

Security Details  
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A. Rs 360 Crore Loan 

Security  Documents  

The Loan together with all obligations and any other amounts due and 

payable to the Lender(s) under the Financing Documents, Default 
Interest, Additional Interest, premia on prepayment, any fee, costs, 

charges, expenses and other monies whatsoever stipulated in or 

payable under the Agreement or the other Financing Documents and 

all other amounts payable to the Lender(s) under the Financing 
Documents shall be secured by: 

 

(a) A first ranking charge/ assignment /mortgage /hypothecation in 
favour of the Lender(s) on the following: 

 

i. all the Borrower's immovable properties in relation to the Eco 
Village 1 

Project being developed on a plot of land admeasuring approx. 1.79 

(one 

point seven nine) lakhs sq. mts at Sector 02, Greater Noida West, Uttar 
Pradesh, having total saleable area of approximately 92.3 (ninety two 

point 

three) lakh sq.fts along with present and future construction thereon 
and as 

more particularly annexed in Schedule XI of the Loan Agreement 

("Mortgaged Properties") excluding any Unit Sold and registered in 

relation to the Eco Village 1 Project and Units in relation to which the 
Customers have availed loans from any bank and financial institution 

 

ii. all the Borrower's movable properties and assets including movable 
plant and machinery, machinery spares, tools and accessories, 

furniture, fixtures, vehicles and all other movable assets, both present 

and future, in relation to the Eco Village 1 Project; and 
 

iii. all the Borrower's tangible and intangible assets, including but not 

limited to all the book debts, operating cash flows, all other current 

assets, 
receivables, commission, revenues of the Borrower of whatsoever 

nature, 

both present and future, in relation to the Eco Village 1 Project; 
 

(b) A first ranking charge by way of assignment or creation of charge 

in favour of the Lender(s) of: 
i. all the rights, title, interest, benefits, claims and demands whatsoever 

of the Borrower in the Project Documents, duly acknowledged and 

consented to by the relevant Contractors, all as amended, varied or 

supplemented from time to time; and 
 

ii. all Insurance Contracts and insurance proceeds; 

 

1) Loan Agreement 20th 

March 2017  

 

2) Deed of Hypothecation 

dated 20th March 2017. 

 

3) Demand Promissory 

note 20th March 2017 

 

4) Security Trustee 

agreement 20th March 

2017 with Vistra ITCL. 

 

5) Personal guarantee 20th 

March 2017 R.K.Arora, 

Mohit Arora, Sangita 

Arora (wife of R.K 

Arora).  

 

6) Directors Declaration 

dated 24th April 2017 of 

Supertech Limited 

 

7) MOE 24th April 2017 on 

land (Eco Village- 1) 

 

8) Declaration 24th April 

2017 by Palash Building 

& Memorandum of 

Entry. 

Original Escrow 

Agreement signed with 

Indusind Bank as Escrow 

Bank on March 20, 2017 

July 12, 2017 

 

9) Amended & Restated 

signed with Indusind 

Bank as Escrow Bank on 

July 12, 2017.  
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(c) First ranking mortgage/ charge / hypothecation/ Security Interest in 

favour of the  Lender, in respect of the Escrow Account and all the sub 
accounts thereunder including the Debt Service Reserve account and 

other reserves, and all investments 

in respect thereof (in whatever form the same may be). 

 
(d) demand promissory notes and letter of continuity, executed by the 

Borrower in a format as agreed by the Lender(s). 

 
(e) Personal Guarantee from the Promoters. 

(f) A pledge of 100% (one hundred percent) of the fully paid0 up share 

capital of the Goodtime Builders Private Limited held. by the 

Borrower, such share being in dematerialised form and free from all 
kinds of encumbrances or restrictive covenants. 

(g) A pledge of 100% (one hundred percent) of the fully paid-up share 

capital of the Palash Building Solutions Private Limited held by the 
Borrower, such share being in dematerialised form and free from all 

kinds of encumbrances or restrictive covenants. 

(h) A first ranking charge by way of a mortgage over the immovable 
properties of Palash Building Solutions Private Limited, as more 

particularly set out in Schedule XII of the Loan Agreement in favour 

of the Lender(s). 

(i) A first ranking charge by way of a mortgage over the immovable 
properties of Goodtime Builders Private Limited, as more particularly 

set out in Schedule XIII of the Loan Agreement  in favour of the 

Lender(s). 
(j) An undertaking from Palash Building Solutions Private Limited, 

inter alia, 

undertaking the creation of the security by way of a mortgage over the 
immovable properties of Palash Building Solutions Private Limited, as 

more particularly set out in Schedule XII of the Loan Agreement in 

favour of the Lender(s). 

(k) An undertaking from Goodtime Builders Private Limited, inter 
alia, undertaking the creation of the security by way of a mortgage 

over the immovable properties of Goodtime Builders Private Limited, 

as more particularly set out in Schedule XIII of the Loan Agrement in 
favour cif the Lender(s). 

(Capitalised terms have meaning assigned to such term in the Loan 

Agreement)  

10) Pledge agreement 30th 

May 2017 Supertech 

Limited and Ram Kishor 

Arora of 100% of shares 

of Palash Building 

Solutions Pvt Ltd  

 

11) 7) Pledge agreement 

30th May 2017 by 

Supertech Limited and 

Mohit Arora of shares 

100% of shares of 

Goodtimes Builders 

Private Limited 

 

 

 

B. Security for Rs 650 Crore Loan 

Security  Documents  

The Loan together with all obligations and any other amounts due 

and payable to the 
Lender(s) under the Financing Documents, Default Interest, 

Additional Interest, premia on prepayment, any fee; costs, charges, 

expenses and other monies whatsoever stipulated in or payable under 

Sanction letters of Rs 600 

Crore (LTIF) & 50 Crore  

(LTF) 
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the Agreement or the other Financing Documents and all other 

amounts payable to the Lender(s) under the Financing Documents 
shall be secured by: 

. Of the total approved land area of 2,09,271 sq. metres (collectively 

known as Capetown and Plot No: GH-01/A located at Sector 74, 

Naida), following shall be charged to Lender(s): 
(a) Exclusive First Charge by way of mortgage of the land, 

development rights, title and interest of the Borrower(s) in 

the Project "Supertech capetown" being developed on a 
plot of land admeasuring 2,09,271 sq. metre at Sector 74, 

NOIDA, having saleable area and details as mentioned 

below: 

Total  Units Saleble Area 

in Sq ft 

Unsold Area 

in Sq ft 

Receivable 

from sold in 
Crs 

4,414  5,633,177 491,329 171 

 
(b) Exclusive First Charge by way of mortgage of the land, 
development rights, title and interest of the Borrower(s) in the 
Project "Supertech North Eye" being developed on a plot of land 
admeasuring 2,09,271 sq. metre at Sector 74, NOIDA. , having 
saleable area and details as mentioned below: 

 

Type 
Saleable 

Area  

in 

sq.ft 

Unsold 

Area   

in 

sq.ft 

Receivable· 

from sold 

in Crs 

NE Central 1296945 820095 121 

NE Wings 464360 268520 50 

East wings (Resi) 47670 47670 0 

East wings 
Commercial) 

26896 12900 5 

West wings (Resi) 47670 47670 0 

West 
wings(Commercial) 

38453 23169 7 

 1921994 1220024 183 

 
 
(c) Exclusive First Charge by way of mortgage of the land, 
development rights, tide and interest of the Borrower(s) in the 
Project "Supertech Crown Tower'' being developed area and 
details as mentioned below: 

 
Type 

Total 

Units 

Saleable 

Area in sq.ft 

Unsold 

Area in 

sq.ft 

Receivable 

from sold in 

Crs 

CV8 199 185070 88350 17.2 

CV9 199 185070 119040 16.7 

CB4 149 161218 42198 11.6 

 547 531358 249588 45.5 

1. Loan Agreement dated 

28th September 2017 
2. Demand Promissory 

Note 28th September 

2017 

3. Personal Guarantee dated 
28th September 2017 

given by Mr. Ram Kishor 

Arora, Mohit Arora, Mrs. 
Sangita Arora  

4. Corporate guarantees 

dated 28th September 

2017 given by Supertech 
Infrastructure Private 

Limited, Supertech 

Limited  
5. Security Trustee 

Agreement dated 28th 

September 2017 between 
Supertech Infrastructure 

Private Limited, 

Supertech Limited, 

Vistra and L&T Finance 
limited and 

L&T Infrastructure 

finance Limited   
6. Declaration cum 

undertaking dated 28th 

September 2017 
executed by Supertech 

Infrastructure Private 

Limited, Supertech 

Limited . 
7. MOE dated 28th Sep 

2017 (executed 

between Supertech 
Infrastructure Private 

Limited, Supertech 

Limited, Vistra  

8. MOE 5th September 
2018 executed 

between Supertech 

Infrastructure Private 
Limited, Supertech 

Limited, Vistra ( Land 

of Upcountry) 
9. POA dated 28th 

September 2017 given by 

Supertech Limited  
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(d) Exclusive First Charge by way of mortgage of the land, 

development rights, title and interest of the Borrower(s) in 

the following other areas being developed on a plot of land 

admeasuring 2,09,271 sq. metre at Sector 74, NOIDA, 

having saleable area and details as mentioned below: 

 

Schools 37249 

Offices 56371 

Community (Coffee shops, 
Restaurants etc) 

64797 

Facility (Fine dining, Banquets) 43183 

Total 201600 

 
(e) The following projects area also being developed on the 

plot of land admeasuring 2,09,271 sq. metres at Sector 
74, NOl'DA, having saleable area and details as 
mentioned below (hereinafter referred as the "Detailed 
Asset") which have not been considered for the assessment: / 

1. The residential towers 'Opulent', 'Brilliant' and 

'Radiant', totaling an aggregate of 2041472 sq. ft. of 

saleable area; 

2. The residential towers 'Cape Castle 1' and 'Cape Castle 2,' 

totaling an aggregate of 488912 sq. ft. of saleable area; 

3. Residential towers 'Cape Berry 5', 'Cape Berry 6' and 

'Cape Silver 11' totaling am·aggregate of 539000 sq. ft. 
of saleable area; 

4. The identified commercial area totaling 47506 sq. ft. 

of saleable area in Centra'f Wing (tower A) of North 

Eye tower on lower ground floor; 

5. Higher Secondary· School admeasuring 1,93,000 sq.ft; 

6. 100 Bedded Hospital on area admeasuring 82,000 sq.ft. 

 
However, specific NOC from Lender(s) will be required by 

any other lender/entity for creating charge on securities 
mentioned in clause (e), points (1.) to (6.) provided above. 

 

(f) Exclusive First Charge by way of mortgage of the land, 

development rights, title and interest of the Borrower(s) in the Project 

"Supertech Upcountry" being developed on a plot of land 

admeasuring 407949.94 sq. metre TS-017 at Sector 17-A, Yamuna 
Expressway, having saleable area and details as mentioned below: 

10. Pledge Agreement dated 

28th September 2017 
(Pledge of 88.86% share 

pledge of Supertech 

Infrastructure Private 

Limited) 
11. Deed of 

Hypothecation dated 

28th September 2017 
executed 

between  Supertech 

Infrastructure Private 

Limited, Supertech 
Limited and Vistra. 

12. Escrow Agreement 

signed with HDFC Bank 
for Capetown. 

 

13. Escrow Agreement 
signed with HDFC Bank 

for Crown Tower. 

 

14. Escrow Agreement 
signed with HDFC Bank 

for North Eye. 

 

15. Escrow Agreement 

signed with HDFC Bank 
for Upcountry 
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(g) First pari passu charge on the below mentioned areas already 

charged under inventorv facility provided to Devya Propcon Pvt. Ltd. 

 

 
(h) Exclusive Charge by way of mortgage of the land, 

development rights, title, receivables/future receipts of Pentagon 
M_all, Haridwar owned by Supertech Infrastructure  Pvt. Ltd. - on land 

parcel admeasuring 6.28 acres at Sector 12, SIDCUL Haridwar 

("Pentagon 

Mall").\ 

 

(i) Exclusive charge on all movable and current assets including 

project receivables/future receipts pertaining to the Projects along with 

Escrow of the same (both present & future) excluding movable assets 

already hypothecated to other Banks/Financial Institution). 

 

(j) Personal Guarantee of Mr. R.K. Arora, Mohit Arora and 

Sangita Arora. 

 

(k)  Corporate Guarantee of all landholding entities in relation 

to the Projects. 
 

(l) Non Disposal Undertaking from shareholders of Supertech 

Limited for non-disposal of shares. 

 

(m) 88.86 % share pledge of Supertech Infrastructure Private 

Limited. 

(n) iDemand Promissory Notes from Supertech Limited and 

Supertech Infrastructure Private Limited. 
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C. Security for Rs 25 Crore Loan 

 

Security Documents 

The Outstanding Amount in connection with the Loan shall be duly 

secured by following in such  form and manner as may be acceptable 
to the Lender(s): 

1. Exclusive charge through registered mortgage on hotel 

Country Inn & Suites having 85rooms admeasuring built up 
area of approx. 183262.06 Sq. Ft situated at Sports Goods 

complex, Opposite.Dainik Jagran office, Major Dhayanchand 

Nagar, Hapur By-pass, DelhiMeerut road, Meer.ut (U.P.) 

owned by the Borrower together with all buildings and 
structures standing thereon, both present & future on it 

(hereinafter referred to as "Property"); 

2. Exclusive charge on all movable assets of the Borrower 
pertaining to the Property, both 

present & future; 

3. Exclusive charge on the Debt Service Reserve Account 

(''DSRA"); 
4. Unconditional and irrevocable Personal Guarantee of Mr. R K 

Arora and Mr. Mohit Arora 

5. Demand Promissory Note 

1. Loan Agreement 

dated 30th June 2017 

2.       Demand Promissory 

Note30th June 2017 

3.    Personal Guarantee 

given by Mr. Ram 

Kishor Arora, Mohit 

Arora, Mrs. Sangita 

Arora. 

4.    Security Trustee 

Agreement dated 

13th Feb 2018 with 

Vistra ITCL 

 

6.   Indenture of Mortgage 

dated July 26, 2018 

executed by 

Supertech Limited in 

favour of Vistra for 

mortgage of Mall & 

Hotel Country Inn & 

Suits project  

  

7.    Deed of 

Hypothecation dated 

30th June 2017 

executed between   

Supertech Limited 

and Vistra.  

 

 

D. Security for Rs 21 Crore Loan 

 

Security  Documents 
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The Facility together with interest and other charges shall be 

secured by 
following: 

a) Creation of pledge over 51 % shares of M/s Supertech 

Realtors Pvt Ltd held by Supertech Ltd in DEMAT Form; 

b) Unconditional and irrevocable Personal Guarantee of Mr. 
R K Arora, Mr. Mohit Arora and Mrs Sangita Arora; 

c) Second charge over all movable and current assets 

including receivables/future receipts pertaining to the Project, 
both present and future; 

d) Demand Promissory Note 

1. Loan Agreement dated 

29th December 2017 

2. Demand Promissory 

Note 29th December 

2017 

3.    Personal Guarantee 

dated 29th December 

2017 given by Mr. 

Ram Kishor Arora, 

Mohit Arora, Mrs. 

Sangita Arora 

4.    PoA and pledge 

agreement dated 16th 

February  2018 of 

51% shares of  

Supertech Realtor 

Private Limited  held 

by Supertech Limited  

5.    Security Trustee 

Agreement dated 

16th Feb 2018 

(Vistra) 

  

6.    Deed of 

Hypothecation dated 

29th June 2017 

executed between   

Supertech Limited 

and Vistra.  

  

 

 

E.  Security for Rs 6.20 Crore Loan 

 

Security  Documents 

Outstanding Amount in connection with the Loan shall be 

duly secured by way of exclusive charge in favour of the 
Lender by following n such form and manner as may be 

acceptable to the Lender: 

a) Extension of charge on Mortgaged Propertieswhich shall 
be created within 30 days from the. 

date of first disbursement. The same shall be perfected within 

45 days from the date of first 

Loan Agreement dated 

August 06, 2018 

2.    Personal Guarantee 

given by Mr. Ram 

Kishor Arora, Mohit 

Arora, Mrs. Sangita 
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disbursement. 

b) Unconditional and irrevocable Personal Guarantee of Mr. 
R K Arora, Mr. Mohit Arora and 

Mrs Sangita Arora to be created within 7 days from the date 

of disbursement. 

c) Demand Promissory Note to be obtained upfront. 

 

Arora  - August 06, 

2018 

3.    Security Trustee 

Agreement dated 

December 13, 2018 

[Vistra] 

4.    Declaration cum 

undertaking dated 

January 28, 2019. 

5.    MOE dated January 

28, 2019 8.27acres at 

Sector -68 of 

Gurgaon -Manesar 

Urban Complex 

owned by ASP Sarin 

Reality Private 

Limited.  

 

6. Indenture of Mortgage 

dated July 26, 2018 by 

supertech limited i.r.o Hotel 

Country Inn & Suits having 

85 rooms situated at Sports 

Goods Complex,Opposite 

Dainik Jagran office,Hapur 

bypass road,Meerut (UP) 

 

 

 

F. Cross Collaratralization of  Security for 1) Rs 360 Crore Loan 2)     Rs 650 Core 

Loan 3)     Rs 25 Crore Loan 4)     Rs 21 Crore Loan 

Cross Collateralised Security Details 

October 2018 

1. Memorandum of Entry dated 27th October 2018 

Mortgagor : Supertech Limited 
Property Mortgaged : All the part and parcel land comprised in Group Housing Plot No. GH-

08 admeasuring 1,78,677 sq. mtrs at Sector - 01, Greater Noida, Distt. Gautam Budh Nagar, 

UP 
2. Declaration dated 27th October 2018; 

3. Memorandum of Entry dated 27th October 2018  

Mortgagor : Palash Building Solutions Private Limited 

Property Mortgaged : Properties in Village Samaspur, New Delhi 
4. Declaration dated 27th October 2018 
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5. Memorandum of Entry dated 27th October 2018 

Mortgagor : Supertech Infrastructure Private Limited 
Property Mortgaged : Plot No. C1 admeasuring 29934.50 sq. mtrs in Sector 12, IIE Haridwar, 

Uttarakhand 

6. Declaration dated 27th October 2018 

7. Memorandum of Entry dated 27th October 2018 
Mortgagor : Supertech Limited 

Property Mortgaged : Plot No. GH-01/ A admeasuring 2,00,000 sq. mtrs at Sector 74, Noida 

Distt. 
Gautam Budh Nagar, U. P 

8. Declaration dated 27th October 2018 

9. Memorandum of Entry dated 27th October 2018 Mortgagor : Supertech Limited 

Property Mortgaged : Plot No. TS - 01 admeasuring 407949.94 sq. mtrs situated at Sector 
17A in Yamuna Expressway, Distt. Gautam Budh Nagar, U. P 

10. Declaration dated 27th October 2018 

11. Memorandum of Entry dated 27th October 2018 
Mortgagor : Goodtime Builders Private Limited 

12. Property Mortgaged : 33 Bigha 12 Biswa land situated in Village Samaspur Khalsa, New 

Delhi 

Declaration dated 27th October 2018 

13. Memorandum of Entry dated 27th October 2018 

Mortgagor : ASP Sarin Reality Private Limited 

Property Mortgaged : 8.27 Acres situated at Sector 68 HD Zone of Gurgaon Manesar 

Complex, Village Badshahpur, District Gurgaon 

Declaration dated 27th October 2018. 

May 2019 

Deed of Hypothecation dated 14th May 2019 

Hypothecator : Supertech Limited 

Project : Radiant Towers owned by the Hypothecator located upon the land admeasuring 
2,00,000 

sq. meters and situated in Plot No. GH-01I A, Sector 74, Naida, District Gautam Budh Nagar, 

Uttar 
Pradesh 

2. Power of Attorney dated 14th May 2019 

3. Deed of Hypothecation dated 14th May 2019 
Hypothecators: Mis. ASP Sarin Realty Private Limited and Mis Attractive lmpex Private 

Limited 

Project : Property means part and parcel of land admeasuring approximately 4.682 Acres and 

located at Sector 68, Village Badshahpur, District Gurugram, Haryana 
4. Power of Attorney by ASP Sarin Realty Private Limited dated 14th May 2019 

5. Power of Attorney by Attractive lmpex Private Limited dated 14th May 2019 

6. Deed of Hypothecation dated 14th May 2019 
Hypothecator : Supertech Limited 

Project : Property means part and parcel of land admeasuring approximately 10.00 Acres and 

located at Village Khanpur, Earlier Tehsil Gadarpur, District Udhampur, Uttarakhand 
7. Power of Attorney dated 14th May 2019 

8. Memorandum of Entry dated 14th May 2019 along with the title deeds attached in the 

annexures 
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Mortgagors : Mis. ASP Sarin Realty Private Limited and Mis Attractive lmpex Private 

Limited 
Property Mortgaged : Property means part and parcel of land admeasuring approximately 

4.682 

Acres and located at Sector 68, Village Badshahpur, District Gurugram, Haryana 

9. Declaration dated 14th May 2019 
10. Memorandum of Entry dated 14th May 2019 along with the title deeds attached in the 

annexures 

Mortgagor : Supertech Limited 
Property Mortgaged : Radiant Towers owned by the Mortgagor located upon the land 

admeasuring 

2,00,000 sq. meters and situated in Plot No. GH-01 I A, Sector 74, Naida, District Gautam 

Budh 
Nagar, Uttar Pradesh 

11. Declaration dated 14th May 2019 

12. Memorandum of Entry dated 14th May 2019 along with the title deeds attached in the 

Annexure 

Mortgagors : Supertech Limited 

Property Mortgaged : Property means part and parcel of land admeasuring approximately 

10.00 
Acres and located at Village Khanpur, Earlier Tehsil Gadarpur, District Udhampur, 

Uttarakhand 

 

13.Declaration dated 14th May 2019 
Agreement to create mortgage by Supertech Limited (Mortgagor) 

Property proposed to be mortgaged : Land admeasuring approximately 24 Thousand Square 

Meter and located at Crossing Republic, NH - 24 Ghaziabad, Uttar Pradesh 
 

14.Agreement to create mortgage by Supertech Limited (Mortgagor) 

 
Property proposed to be mortgaged : Land admeasuring approximately 35.46 Acres and 

located at 

Village Khanpur, Earlier Tehsil Gadarpur, District Udhampur, Uttarakhand 

 

 

 

 

 

 

G. Additional common security for 1) Rs 360 Crore Loan 2)     Rs 650 Core Loan 3)     

Rs 25 Crore Loan 4)     Rs 21 Crore Loan 
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Security  Documents 

1) Radiant Towers GH01/A, Sector 74, NOIDA, 

Gautambuddh Nagar, Uttar Pradesh owned  by Supertech. 

2) 4.682 acres at Badshalpur District Guragram Haryana 

owned by ASP Sarin Realty Pvt Ltd & Attractive Impex Pvt 

Ltd  

3) 10 acres Khanpur, gadapur, Udhampur, Uttarakhand 

owned by Supertech. 

4) Agreement to Mortgage 24 thousand sq mts located  

Crossing republic at NH 24, ghaziabad  Uttar Pradesh 

5) Agreement to Mortgage 35.46 acres Khanpur, 

gadapur, Udhampur, Uttarakhand. 

1. Deed of 

Hypothecation May 14, 

2019 by Supertech Ltd for  

receivables /movables 

Radiant Towers GH01/A, 

Sector 74, NOIDA, 

Gautambuddh Nagar, Uttar 

Pradesh.   

2. PoA for above DoH 

3. Deed of 

Hypothecation May 14, 

2019 by ASP Sarin Realty 

Pvt Ltd & Attractive Impex 

Pvt Ltd for receivables 

/movables  realted to 4.682 

acres at Badshalpur District 

Guragram Haryana 

4. PoA for above DoH 

5. Deed of 

Hypothecation May 14, 

2019 by Supertech Ltd for  

receivables /movables 

related land admeasuring 10 

acres Khanpur, gadapur, 

Udhampur, Uttarakhand 

6. PoA for above DoH 

7. Declaration & MoE  

dated  May 14, 2019 of 

Supertech Ltd for  Radiant 

Towers GH01/A, Sector 74, 

NOIDA, Gautambuddh 

Nagar, Uttar Pradesh. 

8. Declaration & MoE 

of dated  May 14, 2019 ASP 

Sarin Realty Pvt Ltd & 

Attractive Impex Pvt Ltd for  

to 4.682 acres at Badshalpur 

District Guragram Haryana. 

9. Declaration & MoE 

of dated  May 14, 2019 

Supertech for land 

admeasuing 10 acres 
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Khanpur, gadapur, 

Udhampur, Uttarakhand 

10. Agreement to 

Mortgage by Supertech 

Limited of Land 

admeasuring 24 thousand sq 

mts located Crossing 

republic at NH 24, 

ghaziabad  Uttar Pradesh  

Agreement to Mortgage by 

Supertech Limited of Land 

admeasuring 35.46 acres 

Khanpur, gadapur, 

Udhampur, Uttarakhand. 
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FORM C  

SUBMISSION OF CLAIM BY FINANCIAL CREDITORS  

(Under Regulation 8 of the Insolvency and Bankruptcy Board of India (Insolvency  

Resolution Process for Corporate Persons) Regulations, 2016)  

April 08, 2022 

From  

L&T Finance Limited,  

Registered Office: 15th Floor, PS SRIJAN Tech Park, Plot No 52, Block DN, Sector-V, Salt 
Lake City, Kolkata – 700 091, District 24-Parganas North  

Corporate Office: Brindavan, CST Road, Kalina, Santacruz East, Mumbai, Maharashtra 400098 

Delhi Office:  5th Floor DCM Building, Barakhamba Road, Connaught Place, New Delhi - 

110001 

   

To  

The Interim Resolution Professional / Resolution Professional  

Mr. Hitesh Goel  

KPMG Restructuring Services LLP, Building 

No.10, Tower C, 8th Floor, DLF Cyber City, 

Phase II Gurgaon , Haryana , 122002 

Email id: hiteshgoel@kpmg.com 

 

Subject: Submission of claim and proof of claim.  

   

Madam/Sir,   

   

L&T Finance Limited, hereby submits this claim in respect of the corporate insolvency resolution 

process of Supertech Limited. The details for the same are set out below:  

Relevant Particulars  

(1)  (2) (3)  

1.  Name of the financial creditor L&T Finance Limited 

(L&T Infrastructure Finance 

Company Limited and L&T 

Housing Finance Limited have 

since been merged with L&T 

Finance Limited. The merger 

orders are attached herewith) 

2.  Identification number of the financial creditor  

(If an incorporated body, provide identification number 

and proof of incorporation. If a partnership or individual 

provide identification records* of all the partners or the 

individual) 

 CIN : 

U65910WB1993FLC060810 

The Financial Creditor is a 

Company incorporated under 

the provisions of the 

Companies Act, 1956, and is 

registered as a non-banking 

financial company (“NBFC”) 

with the Reserve Bank of India 
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(“RBI”). True copy of the 

Certificate of Incorporation of 

the Applicant /Financial 

Creditor is annexed herewith 

and marked as Annexure 1. 

True copy of the Applicant 

/Financial Creditor’s 

Certificate of Registration as 

NBFC is annexed herewith and 

marked as Annexure 2.  

3.  Address and email address of the financial creditor for 

correspondence  

L&T Finance Limited, 4th 

Floor Brindavan, CST Road, 
Kalina, Santacruz East, 

Mumbai, Maharashtra 

400098.  

 

jaybhupali@ltfs.com 

aparna.rawat@ltfs.com  

ruchirjauhari@ltfs.com   

4.  Details of claim, if it is made against corporate debtor 
as principal borrower:  
 

(i) Amount of claim   
 

 NA 

(ii) Amount of claim covered by security interest, if 
any (Please provide details of security interest, the value 
of the security, and the date it was given) 
Please provide details of guarantee held, the value of the 

guarantee, and the date it was given) 

NA 

  

(iii) Amount of claim covered by guarantee, if any 

NA 

 

(iv) Name and address of the guarantor(s) 

NA 

5.  Details of claim, if it is made against corporate debtor 
as guarantor:  
 

(i) Amount of claim   

 

Rupees 2,47,99,43,863/- 

(Rupees Two Forty Seven 

Crore Ninety Nine Lakh Forty 

Three Thousand Eight Hundred 

and Sixty Three Only) 

(ii) Amount of claim covered by security interest, if 

any (Please provide details of security interest, the value 
of the security, and the date it was given)  

 Rupees 2,47,99,43,863/- 

(Rupees Two Forty Seven 

Crore Ninety Nine Lakh Forty 

Three Thousand Eight 

Hundred and Sixty Three 

Only) 
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Details of security interest as 

detailed in Annexure 4 

(iii) Amount of claim covered by guarantee, if any 
(Please provide details of guarantee held, the value of the 
guarantee, and the date it was given) 

Rupees 2,47,99,43,863/- 

(Rupees Two Forty Seven 

Crore Ninety Nine Lakh Forty 

Three Thousand Eight Hundred 

and Sixty Three Only) 

(iv) Name and address of the principal borrower Poise Realtech Private Limited 
201, 3rd Floor, Sagar Plaza II, 

Plot No.27, Community 

Centre, Pitampura, New Delhi 
East, 110034 

6.   Details of claim, if it is made in respect of financial debt 

covered under clauses (h) and (i) of sub-section (8) of 
section 5 of the Code, extended by the creditor: (i) 

Amount of claim  

(ii) Name and address of the beneficiary 

NIL 

7.   Details of how and when debt incurred As provided in Annexure 3. 

8.  Details of any mutual credit, mutual debts, or other 

mutual dealings between the corporate debtor and the 

creditor which may be set-off against the claim 

  NIL 

9.  Details of the bank account to which the amount of the 

claim or any part thereof can be transferred pursuant to 

a resolution plan  

L&T Finance  

00600310037890 

HDFC Bank – Gourd Floor 
Jehangir Building MG Road 

Fort Mumbai  

HDFC0000060 

   

   

(Signature of financial creditor or person authorised to act on its behalf)  

[Please enclose the authority if this is being submitted on behalf of the financial creditor] 

  

Name in BLOCK LETTERS: MR. RUCHIR JAUHARI 

  

Position with or in relation to creditor: ZONAL HEAD- NORTH- REAL ESTATE 

FINANCE 

   

Address of person signing:  5th Floor DCM Building, Barakhamba Road, Connaught Place, New 
Delhi - 110001 

*PAN, passport, AADHAAR Card or the identity card issued by the Election Commission of 

India.  
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DECLARATION  

I, RUCHIR JAUHARI, Zonal Head- North- Real Estate Finance, L&T Finance Limited 

currently residing at 14/304, Eastend Apartments, Mayur Vihar, Phase 1, extension, New Delhi 

110 096  do hereby declare and state as follows: -   

1. Supertech Limited, the corporate debtor was, at the insolvency commencement date, being 

the 25th  day of March 2022, actually indebted to L&T Finance Limited for a sum of 

Rupees 2,47,99,43,863/- (Rupees Two Forty Seven Crore Ninety Nine Lakh Forty Three 

Thousand Eight Hundred and Sixty Three Only).  

2. In respect of my claim of the said sum or any part thereof, I have relied on the documents 

specified in Annexure 3 & 4.   

3. The said documents are true, valid and genuine to the best of my knowledge, information 

and belief and no material facts have been concealed therefrom.  

4. In respect of the said sum or any part thereof, neither I, nor any person, by my order, to 

my knowledge or belief, for my use, had or received any manner of satisfaction or security 

whatsoever, save and except the following: NIL.  

5. I undertake to update my claim as and when the claim is satisfied, partly or fully, from 

any source in any manner, after the insolvency commencement date.    

6. I am / I am not a related party of the corporate debtor, as defined under section 5 (24) of 

the Code.  

7. I am eligible to join committee of creditors by virtue of proviso to section 21 (2) of the 

Code even though I am a related party of the corporate debtor.  

   

Date: April 08, 2022 

Place: New Delhi                                            

(Signature of the claimant)  

VERIFICATION  

I, RUCHIR JAUHARI on behalf of he claimant hereinabove, do hereby verify that the contents 

of this proof of claim are true and correct to my knowledge and belief and no material fact has 

been concealed therefrom.   

   

Verified at New Delhi on this 8th  day of April  2022 

 (Signature of claimant)  
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Annexure 3 

Sl no 7 details of how and when the debt incurred 

 

i.That Poise Realtech Private Limited (Borrower) availed two loans, aggregating to Rs.325 Crore 

(Loan 1 of Rs. 200 Crore Only and Loan 2 of Rupees 125 Crore Only) (collectively “Loan”) from 

L&T Finance Limited (L&T Infrastructure Finance Company Limited and L&T Housing Finance 

Limited have since been merged with L&T Finance Limited) on the terms and conditions 

contained in Sanction Letters dated December 06, 2019 Loan Agreements dated December 10, 

2019. ( Copies of the Sanction Letters dated December 06, 2019 and Loan Agreements dated 

December 10, 2019are annexed herewith) 

ii. For securing the repayment of the Loan, amongst other securities, Supertech Limited has 

given a Corporate Guarantee dated December 10, 2019in favour of SBI Cap Trustee Company 

Limited (acting as a Security Trustee for the benefit of L&T Finance Limited) guaranteeing the 

repayment of the entire outstanding under the Loan. (Copy of Corporate Guarantee dated 

December 10, 2019is annexed herewith).  
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Annexure 4 

(Loan 1 – Rs.200 Crore) 

 

Security Documents 

first pari passu charge on: 

(i) the land, development rights, title and interest of Supertech 

Limited 

on land admeasuring 100 Acres forming part of Project I (residential 
group housing project “Upcountry” located as sector 17A, Yamuna 

Expressway, UP consisting of total saleable area of 55,83,549 sq ft), 

owned by Supertech Limited;  
 

(ii)the land, development rights, title and interest of Supertech 

Limited on land admeasuring 49 Acres forming part of means 
Project II (Capetown Villas project located in Sector 74, Noida, Uttar 

Pradesh consisting of 35 villas and saleable area of 2,49,968 square 

feet and shall include all phases as applicable), owned by Supertech 

Limited; 
 

(iii) entire movable assets, including but not limited to, plant and 

machinery, machinery spares, tools and accessories, both present 
and future, pertaining to the Projects, by Supertech Limited; 

 

(iv) all the rights, title, interest, benefits, claims and demands 
whatsoever of Supertech Limited and the Borrower in, to and under 

the Project Documents (including but not limited to Insurance 

Contracts, insurance proceeds and the Clearances), duly 

acknowledged and consented to by the counterparties to the Project 
Documents (if such Project Document requires prior consent of such 

counterparties)before the creation of security as within-mentioned, 

all as amended, varied or supplemented from time to time. 
 

(v) alt the rights, title, interest, benefits, claims and demands 

whatsoever in the Identified Inventory by DEVYA PROPCON PVT 

LTD and Supertech Limited; 
 

(vi) Projects Escrow Accounts, Debt Service Reserve and any 

monies deposited therein including Projects Receivable or any 
account in substitution thereof (including permitted investments in 

lieu thereof), subject to provisions of Applicable Law; and 

 
(vii) Identified Inventory Escrow Account and any monies deposited 

therein including Identified Inventory Receivables or any account in 

substitution thereof (including permitted investments in lieu 

thereof), subject to provisions of Applicable Law. 
(b) An exclusive pledge over 100% (one hundred percent) paid up 

equity shares of Borrower held by the Promoter and Mr. Pramod 

Share pledge agreement of 

Poise Realtech pvt ltd dated 

10/12/2019 

 
Deed of Guarantee by 

Supertech dated 10/12/2019 

 
Share pledge agreement of 

Devya Propcon Pvt ltd dated 

10/12/2019.  
 

POA of share pledge agreement 

of Poise realtech pvt ltd 

 
Security trustee agreement 

dated 10/12/2019 

 
Letter of continuity and DPN 

dated 10/12/2019 for INR 200 

Crore loan 
 

Letter of continuity and DPN 

dated 10/12/2019 for INR 125 

Crore  loan. 
 

Declaration Deed(s) by 

Supertech 
 

DOH by SUPEPRTECH 

LIMITED 

 
 POA by SUPEPRTECH 

LIMITED for DOH 

 
DOH executed by Poise 

 

Memorandum of Entry(s) 

Escrow Account. 
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Kumar Gupta, in favour of the Security Trustee for the benefit of the 

Lenders. 
(c) An exclusive pledge over 100% (one hundred percent) paid up 

equity shares of DEVYA PROPCON PVT LTD in favour of the 

Security Trustee for the benefit of the Lenders. 

(d) Personal guarantee by the Promoter in favour of the Security 
Trustee for the benefit of the Lenders. 

(e) Corporate guarantee by SUPEPRTECH LIMITED in favour of 

the Security Trustee for the benefit of the Lenders. 
 

Capitalised Terms used herein shall have the meaning assigned to 

them in the Loan Agreement. 

(Loan 2 – Rs.125 Crore) 

 

Security Documents 

a) first pari passu charge on: 

(i) the land, development rights, title and interest of Supertech 

Limited 
on land admeasuring 100 Acres forming part of Project I (residential 

group housing project “Upcountry” located as sector 17A, Yamuna 

Expressway, UP consisting of total saleable area of 55,83,549 sq ft), 
owned by Supertech Limited;  

 

(ii)the land, development rights, title and interest of Supertech 

Limited on land admeasuring 49 Acres forming part of means 
Project II (Capetown Villas project located in Sector 74, Noida, Uttar 

Pradesh consisting of 35 villas and saleable area of 2,49,968 square 

feet and shall include all phases as applicable), owned by Supertech 
Limited; 

 

(iii) entire movable assets, including but not limited to, plant and 
machinery, machinery spares, tools and accessories, both present 

and future, pertaining to the Projects, by Supertech Limited; 

 

(iv) all the rights, title, interest, benefits, claims and demands 
whatsoever of Supertech Limited and the Borrower in, to and under 

the Project Documents (including but not limited to Insurance 

Contracts, insurance proceeds and the Clearances), duly 
acknowledged and consented to by the counterparties to the Project 

Documents (if such Project Document requires prior consent of such 

counterparties)before the creation of security as within-mentioned, 

all as amended, varied or supplemented from time to time. 
 

(v) alt the rights, title, interest, benefits, claims and demands 

whatsoever in the Identified Inventory by DEVYA PROPCON PVT 

LTD and Supertech Limited; 

Share pledge agreement of 

Poise Realtech pvt ltd dated 

10/12/2019 
 

Deed of Guarantee by 

Supertech dated 10/12/2019 
 

Share pledge agreement of 

Devya Propcon Pvt ltd dated 

10/12/2019.  
 

POA of share pledge agreement 

of Poise realtech pvt ltd 
 

Security trustee agreement 

dated 10/12/2019 
 

Letter of continuity and DPN 

dated 10/12/2019 for INR 200 

Crore loan 
 

Letter of continuity and DPN 

dated 10/12/2019 for INR 125 
Crore  loan. 

 

Declaration Deed~ by 

Supertech 
 

DOH by SUPEPRTECH 

LIMITED 
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(vi) Projects Escrow Accounts, Debt Service Reserve and any 
monies deposited therein including Projects Receivable or any 

account in substitution thereof (including permitted investments in 

lieu thereof), subject to provisions of Applicable Law; and 

 
(vii) Identified Inventory Escrow Account and any monies deposited 

therein including Identified Inventory Receivables or any account in 

substitution thereof (including permitted investments in lieu 
thereof), subject to provisions of Applicable Law. 

(b) An exclusive pledge over 100% (one hundred percent) paid up 

equity shares of Borrower held by the Promoter and Mr. Pramod 

Kumar Gupta, in favour of the Security Trustee for the benefit of the 
Lenders. 

(c) An exclusive pledge over 100% (one hundred percent) paid up 

equity shares of DEVYA PROPCON PVT LTD in favour of the 
Security Trustee for the benefit of the Lenders. 

(d) Personal guarantee by the Promoter in favour of the Security 

Trustee for the benefit of the Lenders. 
(e) Corporate guarantee by SUPEPRTECH LIMITED in favour of 

the Security Trustee for the benefit of the Lenders. 

 

Capitalised Terms used herein shall have the meaning assigned to 

them in the Loan Agreement.  

 POA by SUPEPRTECH 

LIMITED for DOH 
 

DOH executed by Poise 

 

Memorandum of Entry 
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FORM C  

SUBMISSION OF CLAIM BY FINANCIAL CREDITORS  

(Under Regulation 8 of the Insolvency and Bankruptcy Board of India (Insolvency  

Resolution Process for Corporate Persons) Regulations, 2016)  

April 08, 2022 

From  

L&T Finance Limited,  

Registered Office: 15th Floor, PS SRIJAN Tech Park, Plot No 52, Block DN, Sector-V, Salt 
Lake City, Kolkata – 700 091, District 24-Parganas North  

Corporate Office: Brindavan, CST Road, Kalina, Santacruz East, Mumbai, Maharashtra 400098 

Delhi Office:  5th Floor DCM Building, Barakhamba Road, Connaught Place, New Delhi - 

110001 

   

To  

The Interim Resolution Professional / Resolution Professional  

Mr. Hitesh Goel  

KPMG Restructuring Services LLP, Building 

No.10, Tower C, 8th Floor, DLF Cyber City, 

Phase II Gurgaon , Haryana , 122002 

Email id: hiteshgoel@kpmg.com 

 

Subject: Submission of claim and proof of claim.  

   

Madam/Sir,   

   

L&T Finance Limited, hereby submits this claim in respect of the corporate insolvency resolution 

process of Supertech Limited. The details for the same are set out below:  

Relevant Particulars  

(1)  (2) (3)  

1.  Name of the financial creditor L&T Finance Limited 

2.  Identification number of the financial creditor  

(If an incorporated body, provide identification number 

and proof of incorporation. If a partnership or individual 

provide identification records* of all the partners or the 

individual) 

 CIN : 

U65910WB1993FLC060810 

The Financial Creditor is a 

Company incorporated under 

the provisions of the 

Companies Act, 1956, and is 

registered as a non-banking 

financial company (“NBFC”) 

with the Reserve Bank of India 

(“RBI”). True copy of the 

Certificate of Incorporation of 

the Applicant /Financial 

Creditor is annexed herewith 

and marked as Annexure 1. 

True copy of the Applicant 
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/Financial Creditor’s 

Certificate of Registration as 

NBFC is annexed herewith and 

marked as Annexure 2.  

3.  Address and email address of the financial creditor for 

correspondence  

L&T Finance Limited, 4th 
Floor Brindavan, CST Road, 

Kalina, Santacruz East, 

Mumbai, Maharashtra 

400098.  
 

jaybhupali@ltfs.com 

aparna.rawat@ltfs.com  

ruchirjauhari@ltfs.com   

4.  Details of claim, if it is made against corporate debtor 
as principal borrower:  
 
(i) Amount of claim   

 

 NA 

(ii) Amount of claim covered by security interest, if 

any (Please provide details of security interest, the value 
of the security, and the date it was given) 
Please provide details of guarantee held, the value of the 
guarantee, and the date it was given) 

NA 

  

(iii) Amount of claim covered by guarantee, if any 

NA 

 

(iv) Name and address of the guarantor(s) 

NA 

5.  Details of claim, if it is made against corporate debtor 

as guarantor:  
 

(i) Amount of claim   

 

Rupees 131,70,80,249/- 

(Rupees One Hundred and 

Thirty One Crore Seventy Lakh 

Eighty Thousand Two Hundred 

and Forty Nine Only) 

(ii) Amount of claim covered by security interest, if 
any (Please provide details of security interest, the value 

of the security, and the date it was given)  

 Rupees 131,70,80,249/- 

(Rupees One Hundred and 

Thirty One Crore Seventy 

Lakh Eighty Thousand Two 

Hundred and Forty Nine 

Only).  

 

Details mentioned at Annexure 

4 Part A and B 

(iii) Amount of claim covered by guarantee, if any 
(Please provide details of guarantee held, the value of the 
guarantee, and the date it was given) 

Rupees 131,70,80,249/- 

(Rupees One Hundred and 

Thirty One Crore Seventy Lakh 
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Eighty Thousand Two Hundred 

and Forty Nine Only) 

(iv) Name and address of the principal borrower Perpendicular Construction 

Private Limited   
C-45, 62, Noida  

Gautum Buddha Nagar 

201307 
Uttar Pradesh 

6.   Details of claim, if it is made in respect of financial debt 
covered under clauses (h) and (i) of sub-section (8) of 

section 5 of the Code, extended by the creditor: (i) 
Amount of claim  

(ii) Name and address of the beneficiary 

NIL 

7.   Details of how and when debt incurred As provided in Annexure 3. 

8.  Details of any mutual credit, mutual debts, or other 

mutual dealings between the corporate debtor and the 

creditor which may be set-off against the claim 

  NIL 

9.  Details of the bank account to which the amount of the 

claim or any part thereof can be transferred pursuant to 

a resolution plan  

L&T Finance  

00600310037890 

HDFC Bank – Gourd Floor 
Jehangir Building MG Road 

Fort Mumbai  

HDFC0000060 

   

   

(Signature of financial creditor or person authorised to act on its behalf)  

[Please enclose the authority if this is being submitted on behalf of the financial creditor] 

  

Name in BLOCK LETTERS: MR. RUCHIR JAUHARI 

  

Position with or in relation to creditor: ZONAL HEAD- NORTH- REAL ESTATE 

FINANCE 

   

Address of person signing:  5th Floor DCM Building, Barakhamba Road, Connaught Place, New 
Delhi - 110001 

*PAN, passport, AADHAAR Card or the identity card issued by the Election Commission of 

India.  
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DECLARATION  

I, RUCHIR JAUHARI,  Zonal Head- North- Real Estate Finance currently residing at 14/304, 

Eastend Apartments, Mayur Vihar, Phase 1, extension, New Delhi 110 096  do hereby declare 

and state as follows: -   

1. Supertech Limited, the corporate debtor was, at the insolvency commencement date, being 

the 25th  day of March 2022, actually indebted to L&T Finance Limited for a sum of 

Rupees 1317080249/- (Rupees One Hundred and Thirty One Crore Seventy Lakh Eighty 

Thousand Two Hundred and Forty Nine Only).  

2. In respect of my claim of the said sum or any part thereof, I have relied on the documents 

specified below:  

a Sanction Letter dated January 09, 2020 for Rs 90 Crore Loan and August 06, 2020 

for Rs 50 Crore Loan;  

b Loan Agreement dated January 14, 2020 for Rs 90 Crore Loan And September 

10, 2020 for Rs 50 Crore Loan;  

c Corporate Guarantee dated January 14, 20202 for Rs 90 Crore Loan December 
10, 2020 for Rs 50 Crore Loan given by Supertech Limited; 

d Guarantee Invocation Notice  dated December 16, 2021;& 

e Statement of Account as on March 25, 2022 for the Loan availed by 
Perpendicular Construction Private Limited (Borrower)  

f Copy of the Unattested Deed of Hypothecation and Power of Attorney dated 

January 14, 2020; 

g Share Pledge Agreement dated January 14, 2020; 

h Deed of Hypothecation and Power of Attorney dated February 11, 2021;  

i Memorandum of Entry and Director’s Declaration dated November 23, 2020; 

j Memorandum of Entry and Director’s Declaration dated November 23, 2020; 

k the Deed of Hypothecation and Power of Attorney dated February 11, 2021;& 

l Share Pledge Agreement(s) dated September 10, 2020 
 

  

3. The said documents are true, valid and genuine to the best of my knowledge, information 

and belief and no material facts have been concealed therefrom.  

4. In respect of the said sum or any part thereof, neither I, nor any person, by my order, to 

my knowledge or belief, for my use, had or received any manner of satisfaction or security 

whatsoever, save and except the following: NIL.  

5. I undertake to update my claim as and when the claim is satisfied, partly or fully, from 

any source in any manner, after the insolvency commencement date.    

6. I am / I am not a related party of the corporate debtor, as defined under section 5 (24) of 

the Code.  

7. I am eligible to join committee of creditors by virtue of proviso to section 21 (2) of the 

Code even though I am a related party of the corporate debtor.  

   

Date: April 08, 2022 

Place: New Delhi                                            
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(Signature of the claimant)  

VERIFICATION  

I, RUCHIR JAUHARI the claimant hereinabove, do hereby verify that the contents of this proof 

of claim are true and correct to my knowledge and belief and no material fact has been concealed 

therefrom.   

   

Verified at New Delhi on this 8th  day of April, 2022  

 (Signature of claimant)  
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Annexure 3 

Sl no 7 details of how and when the debt incurred 

 

i.That Perpendicular Construction Private Limited (Borrower) availed loan, amounting to  Rs 90 

Crore and Rs 50 Crore (Rupees Ninety Crore and Rupees  Fifty Crore Only) (collectively “Loan”) 

from the L&T Finance Limited on the terms and conditions contained in Sanction Letter dated 

January 09, 2020 for Rs 90 Crore Loan and August 06, 2020 for Rs 50 Crore Loan & Loan 

Agreement dated January 14, 2020 for Rs 90 Crore Loan And September 10, 2020 for Rs 50 

Crore Loan. (A copy of the  Sanction Letter dated January 09, 2020 for Rs 90 Crore Loan and 

August 06, 2020 for Rs 50 Crore Loan and  Loan Agreement dated January 14, 2020 for Rs 90 

Crore Loan And September 10, 2020 for Rs 50 Crore Loan is annexed herewith) 

ii. For securing the repayment of the Loan amongst other securities Supertech Limited has 

given a Corporate Guarantee dated January 14, 2020 for Rs 90 Crore Loan and December 10, 

2020 for Rs 50 Crore Loan was executed in favour of SBICap Trusteeship Limited (acting as a 

Security Trustee for the benefit of L&T finance Limited) guaranteeing the repayment entire 

Outstanding under the Loan. (Copy of Corporate Guarantee dated January 14, 20202 for Rs 90 

Crore Loan December 10, 2020 for Rs 50 Crore Loan is annexed herewith).  

iii. As the Borrower failed to repay the amounts due the entire Loan was recalled and 

Corporate Guarantee invoked vide the CG Invocation Notices dated December 16, 2021. (Copy 

of CG Invocation Notice dated December 16, 2021 is annexed herewith). 
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Annexure 4-Part-A 

Sl No. 5(ii) Amount of claim covered by security interest, if any  

(90 crores Loan) 

 

For securing the repayment of the 90 Crore Loan amongst other securities,  

i. Perpendicular Construction Private Limited (“Borrower”) has hypothecated its Project 

Documents,  recivables, rights title and intererst in Escrow and Debt Service Reserve Account 

including all receivables and cash flows therein along with uncalled capital in favour of SBI Cap 

Trustee Company Ltd. (security trustee acting for and on behalf of the Financial Creditor) vide 

an Unattested Deed of Hypothecation read with Power of Attorney dated January 14, 2020.  t. 

(Copy of the Unattested Deed of Hypothecation and Power of Attorney dated January 14, 2020 

is annexed herewith).  

ii. The shareholders of the Borrower, i.e.Mr. Mohit and Rajat Arora has pledged 100% 

equity of the Borrower in favour of the Financial Creditor vide Share Pledge Agreement dated 

January 14, 2020. (Copy of the Share Pledge Agreement dated January 14, 2020 is annexed 

herewith).  

 

Annexure 4-Part-B 

Sl No. 5(ii) Amount of claim covered by security interest, if any  50 crores Loan) 

 

 

For securing the repayment of the 50 Crore Loan amongst other securities,  

i. Perpendicular Construction Private Limited (“Borrower”) has hypothecated its right, 

title and interest in plant and machinery and escrow account and receivables,  in favour 

of SBI Cap Trustee Company Ltd. (security trustee acting for and on behalf of the 

Financial Creditor) vide Deed of Hypothecation read with Power of Attorney dated 

February 11, 2021 (Copy of the  Deed of Hypothecation and Power of Attorney dated 

February 11, 2021 is annexed herewith).  
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ii. Palash Building Solutions Pvt. Ltd.  mortgaged (by way of deposit of title deeds) certain 

parcels of immovable properties situated at revenue estate of village Samaspur, New 

Delhi along with all the construction both present and future in favour of SBI Cap 

Trustee Company Ltd. (security trustee acting for and on behalf of the Financial 

Creditor) vide Memorandum of Entry and Director’s Declaration dated November 23, 

2020. (Copy of the  Memorandum of Entry and Director’s Declaration dated November 

23, 2020 is annexed herewith).  

iii. Goodtime Builders Pvt. Ltd.  mortgaged (by way of deposit of title deeds) certain 

parcels of immovable properties situated at revenue estate of village Samaspur, New 

Delhi along with all the construction both present and future in favour of SBI Cap 

Trustee Company Ltd. (security trustee acting for and on behalf of the Financial 

Creditor)  vide Memorandum of Entry and Director’s Declaration dated November 23, 

2020. (Copy of the  Memorandum of Entry and Director’s Declaration dated November 

23, 2020 is annexed herewith).  

iv. Goodtime Builders Pvt. Ltd. and Palash Building Solutions has hypothecated their 

right, title and interest in project documents, escrow account and receivables,  in favour 

of SBI Cap Trustee Company Ltd. (security trustee acting for and on behalf of the 

Financial Creditor) vide Deed of Hypothecation read with Power of Attorney dated 

February 11, 2021 (Copy of the Deed of Hypothecation and Power of Attorney dated 

February 11, 2021 is annexed herewith).  

v. The Supertech Limited & other Shareholders of Borrower, Goodtime Builders Pvt. Ltd. 

and Palash Building Solutions Pvt Ltd the has pledged 100% equity of the Borrower, 

Goodtime Builders Pvt. Ltd. and Palash Building Solutions Pvt Ltd in favour of the 

Financial Creditor vide Share Pledge Agreement(s) dated September 10, 2020. (Copy 

of the Share Pledge Agreement(s) dated September 10, 2020 are annexed herewith).  
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FORM C  

SUBMISSION OF CLAIM BY FINANCIAL CREDITORS  

(Under Regulation 8 of the Insolvency and Bankruptcy Board of India (Insolvency  

Resolution Process for Corporate Persons) Regulations, 2016)  

April 08, 2022 

From  

L&T Finance Limited,  

Registered Office: 15th Floor, PS SRIJAN Tech Park, Plot No 52, Block DN, Sector-V, Salt 
Lake City, Kolkata – 700 091, District 24-Parganas North  

Corporate Office: Brindavan, CST Road, Kalina, Santacruz East, Mumbai, Maharashtra 400098 

Delhi Office:  5th Floor DCM Building, Barakhamba Road, Connaught Place, New Delhi - 

110001 

   

To  

The Interim Resolution Professional / Resolution Professional  

Mr. Hitesh Goel  

KPMG Restructuring Services LLP, Building 

No.10, Tower C, 8th Floor, DLF Cyber City, 

Phase II Gurgaon , Haryana , 122002 

Email id: hiteshgoel@kpmg.com 

 

Subject: Submission of claim and proof of claim.  

   

Madam/Sir,   

   

L&T Finance Limited, hereby submits this claim in respect of the corporate insolvency resolution 

process of Supertech Limited. The details for the same are set out below:  

Relevant Particulars  

(1)  (2) (3)  

1.  Name of the financial creditor L&T Finance Limited 

(L&T Infrastructure Finance 

Company Limited and L&T 

Housing Finance Limited have 

since been merged with L&T 

Finance Limited. The merger 

orders are attached herewith) 

2.  Identification number of the financial creditor  

(If an incorporated body, provide identification number 

and proof of incorporation. If a partnership or individual 

provide identification records* of all the partners or the 

individual) 

 CIN : 

U65910WB1993FLC060810 

The Financial Creditor is a 

Company incorporated under 

the provisions of the 

Companies Act, 1956, and is 

registered as a non-banking 

financial company (“NBFC”) 

with the Reserve Bank of India 
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(“RBI”). True copy of the 

Certificate of Incorporation of 

the Applicant /Financial 

Creditor is annexed herewith 

and marked as Annexure 1. 

True copy of the Applicant 

/Financial Creditor’s 

Certificate of Registration as 

NBFC is annexed herewith and 

marked as Annexure 2.  

3.  Address and email address of the financial creditor for 

correspondence  

L&T Finance Limited, 4th 

Floor Brindavan, CST Road, 
Kalina, Santacruz East, 

Mumbai, Maharashtra 

400098.  

 

jaybhupali@ltfs.com 

aparna.rawat@ltfs.com  

ruchirjauhari@ltfs.com   

4.  Details of claim, if it is made against corporate debtor 
as principal borrower:  
 

(i) Amount of claim   
 

 NA 

(ii) Amount of claim covered by security interest, if 
any (Please provide details of security interest, the value 
of the security, and the date it was given) 
Please provide details of guarantee held, the value of the 

guarantee, and the date it was given) 

NA 

  

(iii) Amount of claim covered by guarantee, if any 

NA 

 

(iv) Name and address of the guarantor(s) 

NA 

5.  Details of claim, if it is made against corporate debtor 
as guarantor:  
 

(i) Amount of claim   

 

Rupees 100,89,56,076/- 

(Rupees One Hundred Crores 

Eighty Nine Lakhs Fifty Six 

Thousand and Seventy Six 

Only) 

(ii) Amount of claim covered by security interest, if 

any (Please provide details of security interest, the value 
of the security, and the date it was given)  

Rupees 100,89,56,076/- 

(Rupees One Hundred Crores 

Eighty Nine Lakhs Fifty Six 

Thousand and Seventy Six 

Only) 
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Details of Security in 

Annexure 4  

(iii) Amount of claim covered by guarantee, if any 

(Please provide details of guarantee held, the value of the 
guarantee, and the date it was given) 

Rupees 100,89,56,076/- 

(Rupees One Hundred Crores 

Eighty Nine Lakhs Fifty Six 

Thousand and Seventy Six 

Only) 

(iv) Name and address of the principal borrower Coast Realtors Private Limited  

A-8B, Second Floor Friends 
Colony East, New Delhi 

110065 

6.   Details of claim, if it is made in respect of financial debt 
covered under clauses (h) and (i) of sub-section (8) of 

section 5 of the Code, extended by the creditor: (i) 
Amount of claim  

(ii) Name and address of the beneficiary 

NIL 

7.   Details of how and when debt incurred As provided in Annexure 3. 

8.  Details of any mutual credit, mutual debts, or other 

mutual dealings between the corporate debtor and the 

creditor which may be set-off against the claim 

  NIL 

9.  Details of the bank account to which the amount of the 

claim or any part thereof can be transferred pursuant to 

a resolution plan  

L&T Finance  

00600310037890 
HDFC Bank – Gourd Floor 

Jehangir Building MG Road 

Fort Mumbai  

HDFC0000060 

   

   

(Signature of financial creditor or person authorised to act on its behalf)  

[Please enclose the authority if this is being submitted on behalf of the financial creditor] 

  

Name in BLOCK LETTERS: MR. RUCHIR JAUHARI 

  

Position with or in relation to creditor: ZONAL HEAD- NORTH- REAL ESTATE 

FINANCE 

   

Address of person signing:  5th Floor DCM Building, Barakhamba Road, Connaught Place, New 

Delhi - 110001 

*PAN, passport, AADHAAR Card or the identity card issued by the Election Commission of 

India.  
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DECLARATION  

I, RUCHIR JAUHARI, Zonal Head- North- Real Estate Finance, L&T Finance Limited 

currently residing at 14/304, Eastend Apartments, Mayur Vihar, Phase 1, extension, New Delhi 

110096, do hereby declare and state as follows: -   

1. Supertech Limited, the corporate debtor was, at the insolvency commencement date, being 

the 25th day of March 2022, actually indebted to L&T Finance Limited  for a sum of 

Rupees 100,89,56,076/- (Rupees One Hundred Crores Eighty Nine Lakhs Fifty Six 

Thousand and Seventy Six Only).  

2. In respect of my claim of the said sum or any part thereof, I have relied on the documents 

specified below:  

a Sanction Letter dated December 27, 2019;  

b Loan Agreement dated December 30, 2019;  

c Corporate Guarantee dated Decemebr 30, 2019 given by Supertech Limited; 

d Guarantee Invocation Notice dated December 15, 2021; 

e Statement of Account as on March 25, 2022 for the Loan availed by Coast 

Realtors Private Limited (Borrower) Memorandum of Entry dated 31 May 2021 
by Coast Realtors Private Limited in favour of Axis Trustee Services Limited;  

f Declaration dated 31 May 2021 by Mr. Nitish Kumar Arora, authorised signatory 

of Coast Realtors Private Limited;  

g Unattested Share Pledge Agreement dated 30 December 2019;&  

h Deed of Hypothecation dated 30 December 2019. 

3. The said documents are true, valid and genuine to the best of my knowledge, information 

and belief and no material facts have been concealed therefrom.  

4. In respect of the said sum or any part thereof, neither I, nor any person, by my order, to 

my knowledge or belief, for my use, had or received any manner of satisfaction or security 

whatsoever, save and except the following: NIL.  

5. I undertake to update my claim as and when the claim is satisfied, partly or fully, from 

any source in any manner, after the insolvency commencement date.    

6. I am / I am not a related party of the corporate debtor, as defined under section 5 (24) of 

the Code.  

7. I am eligible to join committee of creditors by virtue of proviso to section 21 (2) of the 

Code even though I am a related party of the corporate debtor.  

   

Date: April 08, 2022 

Place: New Delhi                                            

(Signature of the claimant)  

VERIFICATION  

I, RUCHIR JAUHARI the claimant hereinabove, do hereby verify that the contents of this proof 

of claim are true and correct to my knowledge and belief and no material fact has been concealed 

therefrom.   

   

Verified at New Delhi  on this 8th day of April 2022  

 (Signature of claimant)  

   

 

***  
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Annexure 3 

Sl no 7 Details of How and When the Debt Incurred 

 

i. That Coast Realtors Private Limited (“Borrower”)  availed loan, amounting to Rs 100 

Crore (Rupees One Hundred Crore Only) (“Loan”) from the L&T Finance Limited (erstwhile 

L&T Housing Finance Limited) on the terms and conditions contained in the Sanction Letter 

dated December 27, 2019 & Loan Agreement dated December 30, 2019. (A copy of the Sanction 

Letter dated December 27, 2019 Loan Agreement dated December 30, 2019 is annexed herewith) 

ii. For securing the repayment of the Loan amongst other securities, Supertech Limited had 

given a Corporate Guarantee dated Decemebr 30, 2019 which was executed in favour of Axis 

Trustee Services Limited (acting as a Security Trustee for the benefit of L&T Finance Limited 

(erstwhile L&T Housing Finance Limited)) guaranteeing the repayment of the entire Outstanding 

under the Loan. (Copy of Corporate Guarantee dated Decemebr 30, 2019 is annexed herewith).  

iii. As the Borrower failed to repay the amounts due, the entire Loan was recalled and 

Corporate Guarantee invoked vide the CG Invocation Notice dated December 15, 2021. (Copy 

of CG Invocation Notice dated December 15, 2021 is annexed herewith). 
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Annexure 4 

 

Security  Details 

S.No.  Document  Security 

1.  Memorandum of Entry dated 31 

May 2021 by Coast Realtors 

Private Limited in favour of Axis 

Trustee Services Limited  

All unsold inventory (80 flats and villas), 

which have been acquired by the Borrower 

in the project titled “Radiant Tower” 

admeasuring 3,37,280 (Three lakh Thirty-

Seven Thousand Two Hundred and Eighty) 

sq. ft. located in Sector 74, Noida, Uttar 

Pradesh along with present and future 

construction thereon.  

2.  Declaration dated 31 May 2021 

by Mr. Nitish Kumar Arora, 

authorised signatory of Coast 

Realtors Private Limited  

All unsold inventory (80 flats and villas), 

which have been acquired by the Borrower 

in the project titled “Radiant Tower” 

admeasuring 3,37,280 (Three Lakh Thirty-

Seven Thousand Two Hundred and Eighty) 

sq. ft. located in Sector 74, Noida, Uttar 

Pradesh, India along with present and future 

construct on thereon.  

3.  Unattested Share Pledge 

Agreement dated 30 December 

2019  

Exclusive charge over the Pledged Shares 

representing 100% (one hundred percent) 

fully paid up share capital (with voting 

rights) of the Coast Realtors Private Limited 

by Nitish Kumar Arora and Govind Singh 

Bisht in favour of the Axis Trustee Services 

Limited  

4.  Deed of Hypothecation dated 30 

December 2019 

Coast Realtors Private Limited 

hypothecates, assigns, conveys and charge 

in favour of Axis Trustee Services Limited 

(for the benefit of the Secured Parties) all 

rights, title, interest, benefit, claims and 

demands whatsoever of the Borrower, in, to, 

under and/or in respect of the Project 

Documents in relation to the Mortgaged 

Properties.  

 

All rights, title, interest, benefit claims and 

demands whatsoever of the Escrow Account 

and Debt Service Reserve account 
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all amounts owing to, and received by, the 

Borrower and all rights, title, interest, 

benefits, claims and demands whatsoever of 

the Borrower in, to or in respect of all 

amounts owing to, and received by, the 

Borrower for the Mortgaged Properties, 

both present and future including 

Borrower’s uncalled capital, which 

description shall include all properties of the 

above description whether presently in 

existence or acquired hereafter 
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FORM C  

SUBMISSION OF CLAIM BY FINANCIAL CREDITORS  

(Under Regulation 8 of the Insolvency and Bankruptcy Board of India (Insolvency  

Resolution Process for Corporate Persons) Regulations, 2016)  

April 08, 2022 

From  

L&T Finance Limited,  

Registered Office: 15th Floor, PS SRIJAN Tech Park, Plot No 52, Block DN, Sector-V, Salt 
Lake City, Kolkata – 700 091, District 24-Parganas North  

Corporate Office: Brindavan, CST Road, Kalina, Santacruz East, Mumbai, Maharashtra 400098 

Delhi Office:  5th Floor DCM Building, Barakhamba Road, Connaught Place, New Delhi - 

110001 

   

To  

The Interim Resolution Professional / Resolution Professional  

Mr. Hitesh Goel  

KPMG Restructuring Services LLP, Building 

No.10, Tower C, 8th Floor, DLF Cyber City, 

Phase II Gurgaon , Haryana , 122002 

Email id: hiteshgoel@kpmg.com 

 

Subject: Submission of claim and proof of claim.  

   

Madam/Sir,   

   

L&T Finance Limited, hereby submits this claim in respect of the corporate insolvency resolution 

process of Supertech Limited. The details for the same are set out below:  

Relevant Particulars  

(1)  (2) (3)  

1.  Name of the financial creditor L&T Finance Limited  

(L&T Infrastructure Finance 

Company Limited and L&T 

Housing Finance Limited have 

since been merged with L&T 

Finance Limited the merger 

orders are attached herewith) 

2.  Identification number of the financial creditor  

(If an incorporated body, provide identification number 

and proof of incorporation. If a partnership or individual 

provide identification records* of all the partners or the 

individual) 

 CIN : 

U65910WB1993FLC060810 

The Financial Creditor is a 

Company incorporated under 

the provisions of the 

Companies Act, 1956, and is 

registered as a non-banking 

financial company (“NBFC”) 

with the Reserve Bank of India 
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(“RBI”). True copy of the 

Certificate of Incorporation of 

the Applicant /Financial 

Creditor is annexed herewith 

and marked as Annexure 1. 

True copy of the Applicant 

/Financial Creditor’s 

Certificate of Registration as 

NBFC is annexed herewith and 

marked as Annexure 2.  

3.  Address and email address of the financial creditor for 

correspondence  

L&T Finance Limited, 4th 

Floor Brindavan, CST Road, 
Kalina, Santacruz East, 

Mumbai, Maharashtra 

400098.  

 

jaybhupali@ltfs.com 

aparna.rawat@ltfs.com  

ruchirjauhari@ltfs.com   

4.  Details of claim, if it is made against corporate debtor 
as principal borrower:  
 

(i) Amount of claim   
 

 NA 

(ii) Amount of claim covered by security interest, if 
any (Please provide details of security interest, the value 
of the security, and the date it was given) 
Please provide details of guarantee held, the value of the 

guarantee, and the date it was given) 

NA 

  

(iii) Amount of claim covered by guarantee, if any 

NA 

 

(iv) Name and address of the guarantor(s) 

NA 

5.  Details of claim, if it is made against corporate debtor 
as guarantor:  
 

(i) Amount of claim   

 

Rupees 197,47,85,711/- 

(Rupees One Hundred and 

Ninety Seven Crore Forty 

Seven Lakh Eighty Five 

Thousand  Seven Hundred and 

Eleven Only) 

(ii) Amount of claim covered by security interest, if 

any (Please provide details of security interest, the value 
of the security, and the date it was given)  

Rupees 197,47,85,711/- 

(Rupees One Hundred and 

Ninety Seven Crore Forty 

Seven Lakh Eighty Five 
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Thousand  Seven Hundred and 

Eleven Only).  

Details of Security are provided  

in Annexure 4. 

(iii) Amount of claim covered by guarantee, if any 
(Please provide details of guarantee held, the value of the 
guarantee, and the date it was given) 

Rupees 197,4,785,711/- 

(Rupees One Hundred and 

Ninety Seven Crore Forty 

Seven Lakh Eighty Five 

Thousand  Seven Hundred and 

Eleven Only) 

(iv) Name and address of the principal borrower Brownish Realty Private 

Limited   

C-45, 62, Noida  
Gautum Buddha Nagar 

201307 

6.   Details of claim, if it is made in respect of financial debt 
covered under clauses (h) and (i) of sub-section (8) of 

section 5 of the Code, extended by the creditor: (i) 
Amount of claim  

(ii) Name and address of the beneficiary 

NIL  

7.   Details of how and when debt incurred As provided in Annexure 3. 

8.  Details of any mutual credit, mutual debts, or other 

mutual dealings between the corporate debtor and the 

creditor which may be set-off against the claim 

  NIL 

9.  Details of the bank account to which the amount of the 

claim or any part thereof can be transferred pursuant to 

a resolution plan  

L&T Finance  

00600310037890 
HDFC Bank – Gourd Floor 

Jehangir Building MG Road 

Fort Mumbai  

HDFC0000060 

   

   

(Signature of financial creditor or person authorised to act on its behalf)  

[Please enclose the authority if this is being submitted on behalf of the financial creditor] 

  

Name in BLOCK LETTERS: MR. RUCHIR JAUHARI 

  

Position with or in relation to creditor: ZONAL HEAD- NORTH- REAL ESTATE 

FINANCE 

   

Address of person signing:  5th Floor DCM Building, Barakhamba Road, Connaught Place, New 

Delhi - 110001 

*PAN, passport, AADHAAR Card or the identity card issued by the Election Commission of 

India.  
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DECLARATION  

I, RUCHIR JAUHARI,  Zonal Head- North- Real Estate Finance currently residing at 14/304, 

Eastend Apartments, Mayur Vihar, Phase 1, extension, New Delhi 110 096  authorised signatory 

for L&T Finance Limited do hereby declare and state as follows: -   

1. Supertech Limited , the corporate debtor was, at the insolvency commencement date, 

being the 25th  day of March 2022, actually indebted to L&T Finance Limited for a sum 

of Rupees 197,47,85,711/- (Rupees One Hundred and Ninety Seven Crore Forty Seven 

Lakh Eighty Five Thousand  Seven Hundred and Eleven Only).  

2. In respect of my claim of the said sum or any part thereof, I have relied on the documents 

specified below:  

a Sanction Letter dated January 08, 2020;  

b Loan Agreement dated January 14, 2020;  

c Corporate Guarantee dated January 14, 2020 given by Supertech Limited; 

d Guarantee Invocation Notice dated December 16, 2021 & 

e Statement of Account as on March 25, 2022 for the Loan availed by Brownish 

Realty Private Limited (Borrower). 

f Memorandum of Entry  dated January 01, 2021 

g Share Pledge Agreement dated January 14, 2020 

h Deed of Hypothecation Dated January 14, 2020 

 

 

  

3. The said documents are true, valid and genuine to the best of my knowledge, information 

and belief and no material facts have been concealed therefrom.  

4. In respect of the said sum or any part thereof, neither I, nor any person, by my order, to 

my knowledge or belief, for my use, had or received any manner of satisfaction or security 

whatsoever, save and except the following: NIL.  

5. I undertake to update my claim as and when the claim is satisfied, partly or fully, from 

any source in any manner, after the insolvency commencement date.    

6. I am / I am not a related party of the corporate debtor, as defined under section 5 (24) of 

the Code.  

7. I am eligible to join committee of creditors by virtue of proviso to section 21 (2) of the 

Code even though I am a related party of the corporate debtor.  

   

Date: April 08, 2022 

Place:   New Delhi                                          

(Signature of the claimant)  

VERIFICATION  

I, RUCHIR JAUHARI on behalf of L&T Finance Limited the claimant hereinabove, do hereby 

verify that the contents of this proof of claim are true and correct to my knowledge and belief and 

no material fact has been concealed therefrom.   

   

Verified at New Delhi on this 8th  day of April 2022  

 (Signature of claimant)  
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[Note: In the case of company or limited liability partnership, the declaration and verification shall 

be made by the director/manager/secretary/designated partner and in the case of other entities, an 

officer authorised for the purpose by the entity.]  
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Annexure 3 

Sl no 7 details of how and when the debt incurred 

 

i. That Brownish Realty Private Limited (Borrower) availed loan, amounting to Rs 185 

Crore (Rupees One Hundred and Eighty Five Crore Only) (“Loan”) from the L&T Finance 

Limited on the terms and conditions contained in Sanction Letter dated January 08, 2020 & Loan 

Agreement dated January 14, 2020. (A copy of the Sanction Letter dated January 08, 2020 and  

Loan Agreement dated January 14, 2020 is annexed herewith) 

ii. For securing the repayment of the Loan amongst other securities, Supertech Limited has 

given a Corporate Guarantee dated January 14, 2020 executed in favour of  SBICap Trustee 

Company Limited (acting as a Security Trustee for the benefit of L&T Finance Limited) 

guaranteeing the repayment of the entire Outstanding under the Loan. (Copy of Corporate 

Guarantee dated January 14, 2020 is annexed herewith).  

iii. As the Borrower failed to repay the amounts due, the entire Loan was recalled and 

Corporate Guarantee invoked vide the CG Invocation Notice dated December 16, 2021. (Copy 

of CG Invocation Notice dated December 16, 2021 is annexed herewith). 

 

 

 

 

 

 

 

 

 

 

103



 

Annexure 4 

Security Details 

Sl No Document  Security  

1.  Memorandum of 

Entry  dated January 

01, 2021 

All unsold inventory (flats and villas), which have been 

acquired by the Borrower in the project titled "Eco Village I", 

admeasuring 7,09,561 (seven lakh nine thousand five hundred 
and sixty one) sq. ft., located at Sector-01, Noida Extension, 

Greater Noida, Uttar Pradesh along with present and future 

construction thereon, more particularly described in the MoE 

2.  Share Pledge 

Agreement dated 

January 14, 2020 

exclusive charge over the shares representing 100% (one 
hundred percent) fully paid up share capital (with voting 

rights) of the Brownish realty Pvt ltd 

3.  Deed of 

Hypothecation Dated 

January 14, 2020  

Exclusive First charge on  

all rights, title, interest, benefit, claims, demands and benefits 
to all monies receivable thereunder (both present and future) 

of the Borrower, in, to, under and/or in respect of the Project 

Documents, to which the Borrower is a party, all as varied, 

amended and supplemented from time to time; all the rights, 
title, interest, benefits, claims and demands whatsoever of the 

Borrower in the Clearances relating to the Project; all the 

rights, title, interest, benefits, claims and demands whatsoever 
of the Borrower in any letter of credit, contractor's guarantee, 

liquidated damages, guarantee or performance bond provided 

by any party to the Project Documents, and the Clearances to 
the extent capable of assignment hereto including without 

limitation, the right to compel performance thereunder, and to 

substitute, or to be substituted for, the Borrower thereunder, to 

further assign any of the Project Documents and the 
Clearances to any person and to commence and conduct either 

in the name of the Borrower or in its own name or otherwise 

any proceedings against any person in respect of any breach of 
the Contracts and/or the Clearances, all the rights, title, 

interest, benefits, claims and demands whatsoever of the 

Borrower in any letter of credit, guarantees, performance 
bonds and liquidated damages provided by any party to the 

Project Documents, which description shall include all 

properties of the above description whether presently in 

existence or acquired hereafter (collectively, the "First 

Hypothecated Property"); 

(b) all rights, title, interest, benefits, claims and demands 

whatsoever (both present and future) of the Borrower in, to, 
under and inrespect of the Escrow Account together with any 

investments of the Borrower that may be permitted by the 
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Lenders, Debt ServiceReserve and all other assets and 

securities which represent all 
amounts in the Escrow Account and all the moneys, securities, 

instruments, investments and other properties deposited in, 

credited to or required to be deposited in or credited to or lying 

to the credit of the Escrow Accounts or liable to be credited to 
the Escrow Accounts in relation to the Project (hereinafter 

referred to as the "Charged Accounts") and all the moneys 

lying to the credit of such Charged Accounts or liable to be 
credited to such Charged Accounts in relation of the Project, 

which description shall include all properties of the above 

description whether presently in existence or acquired 

hereafter (collectively, the "Second Hypothecated 

Property"); and 

( c) all amounts owing to, and received by, the Borrower and 

all rights, title, interest, benefits, claims and demands 
whatsoever of the Borrower in, to or in respect of the Project 

Receivables and all amounts owing to, and received by, the 

Borrower for the Project, both present and future including 
Borrower's uncalled capital, which description shall include 

all properties of the above description whether presently in 

existence or acquired hereafter (collectively, the "Third 

Hypothecated Properties"). 

 

105



FORM C  

SUBMISSION OF CLAIM BY FINANCIAL CREDITORS  

(Under Regulation 8 of the Insolvency and Bankruptcy Board of India (Insolvency  

Resolution Process for Corporate Persons) Regulations, 2016)  

April 08, 2022 

From  

L&T Finance Limited,  

Registered Office: 15th Floor, PS SRIJAN Tech Park, Plot No 52, Block DN, Sector-V, Salt 
Lake City, Kolkata – 700 091, District 24-Parganas North  

Corporate Office: Brindavan, CST Road, Kalina, Santacruz East, Mumbai, Maharashtra 400098 

Delhi Office:  5th Floor DCM Building, Barakhamba Road, Connaught Place, New Delhi - 

110001 

   

To  

The Interim Resolution Professional / Resolution Professional  

Mr. Hitesh Goel  

KPMG Restructuring Services LLP, Building 

No.10, Tower C, 8th Floor, DLF Cyber City, 

Phase II Gurgaon , Haryana , 122002 

Email id: hiteshgoel@kpmg.com 

 

Subject: Submission of claim and proof of claim.  

   

Madam/Sir,   

   

L&T Finance Limited, hereby submits this claim in respect of the corporate insolvency resolution 

process of Supertech Limited. The details for the same are set out below:  

Relevant Particulars  

(1)  (2) (3)  

1.  Name of the financial creditor L&T Finance Limited 

(L&T Infrastructure Finance 

Company Limited and L&T 

Housing Finance Limited have 

since been merged with L&T 

Finance Limited. The merger 

orders are attached herewith) 

2.  Identification number of the financial creditor  

(If an incorporated body, provide identification number 

and proof of incorporation. If a partnership or individual 

provide identification records* of all the partners or the 

individual) 

 CIN : 

U65910WB1993FLC060810 

The Financial Creditor is a 

Company incorporated under 

the provisions of the 

Companies Act, 1956, and is 

registered as a non-banking 

financial company (“NBFC”) 

with the Reserve Bank of India 
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(“RBI”). True copy of the 

Certificate of Incorporation of 

the Applicant /Financial 

Creditor is annexed herewith 

and marked as Annexure 1. 

True copy of the Applicant 

/Financial Creditor’s 

Certificate of Registration as 

NBFC is annexed herewith and 

marked as Annexure 2.  

3.  Address and email address of the financial creditor for 

correspondence  

L&T Finance Limited, 4th 

Floor Brindavan, CST Road, 
Kalina, Santacruz East, 

Mumbai, Maharashtra 

400098.  

 

jaybhupali@ltfs.com 

aparna.rawat@ltfs.com  

ruchirjauhari@ltfs.com   

4.  Details of claim, if it is made against corporate debtor 
as principal borrower:  
 

(i) Amount of claim   
 

 NA 

(ii) Amount of claim covered by security interest, if 
any (Please provide details of security interest, the value 
of the security, and the date it was given) 
Please provide details of guarantee held, the value of the 

guarantee, and the date it was given) 

NA 

  

(iii) Amount of claim covered by guarantee, if any 

NA 

 

(iv) Name and address of the guarantor(s) 

NA 

5.  Details of claim, if it is made against corporate debtor 
as guarantor:  
 

(i) Amount of claim   

 

Rupees 247,55,35,096/- 

(Rupees Two Hundred and 

Forty Seven Crores Fifty Five 

Lakhs Thirty Five Thousand 

and Ninety Six only) 

(ii) Amount of claim covered by security interest, if 

any (Please provide details of security interest, the value 
of the security, and the date it was given)  

Rupees 247,55,35,096/- 

(Rupees Two Hundred and 

Forty Seven Crores Fifty Five 

Lakhs Thirty Five Thousand 

and Ninety Six only) 
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Details of Security in 

Annexure 4  

(iii) Amount of claim covered by guarantee, if any 

(Please provide details of guarantee held, the value of the 
guarantee, and the date it was given) 

Rupees 247,55,35,096/- 

(Rupees Two Hundred and 

Forty Seven Crores Fifty Five 

Lakhs Thirty Five Thousand 

and Ninety Six only) 

(iv) Name and address of the principal borrower Coast Town Planners Private 

Limited  
A-8B, Second Floor Friends 

Colony East, New Delhi 

110065 

6.   Details of claim, if it is made in respect of financial debt 

covered under clauses (h) and (i) of sub-section (8) of 
section 5 of the Code, extended by the creditor:  

(i) Amount of claim  

(ii) Name and address of the beneficiary 

 NIL  

7.   Details of how and when debt incurred As provided in Annexure 3. 

8.  Details of any mutual credit, mutual debts, or other 

mutual dealings between the corporate debtor and the 

creditor which may be set-off against the claim 

  NIL 

9.  Details of the bank account to which the amount of the 

claim or any part thereof can be transferred pursuant to 

a resolution plan  

L&T Finance  
00600310037890 

HDFC Bank – Gourd Floor 

Jehangir Building MG Road 
Fort Mumbai  

HDFC0000060 

   

   

(Signature of financial creditor or person authorised to act on its behalf)  

[Please enclose the authority if this is being submitted on behalf of the financial creditor] 

  

Name in BLOCK LETTERS: MR. RUCHIR JAUHARI 

  

Position with or in relation to creditor: ZONAL HEAD- NORTH- REAL ESTATE 

FINANCE 

   

Address of person signing:  5th Floor DCM Building, Barakhamba Road, Connaught Place, New 

Delhi - 110001 

*PAN, passport, AADHAAR Card or the identity card issued by the Election Commission of 

India.  
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DECLARATION  

I, RUCHIR JAUHARI,  Zonal Head- North- Real Estate Finance L&T Finance Limited currently 

residing at 14/304, Eastend Apartments, Mayur Vihar, Phase 1, extension, New Delhi 110 096  

do hereby declare and state as follows: -   

1. Supertech Limited , the corporate debtor was, at the insolvency commencement date, 

being the 25th  day of March 2022, actually indebted to L&T Finance Limited for a sum 

of Rupees 247,55,35,096/- (Rupees Two Hundred and Forty Seven Crores Fifty Five 

Lakhs Thirty Five Thousand and Ninety Six Only).  

2. In respect of my claim of the said sum or any part thereof, I have relied on the documents 

specified below:  

a Sanction Letter dated December 18, 2019;  

b Loan Agreement dated December 30, 2019;  

c Corporate Guarantee dated Decemeber 30, 2019 given by Supertech Limited; 

d Guarantee Invocation Notice  dated December 15, 2021; 

e Statement of Account as on March 25, 2022 for the Loan availed by Coast Town 

Planners Private Limited (Borrower); 

f Memorandum of Entry dated 31 May 2021; 

g Declaration dated 31 May 2021 by Mr. Nitish Kumar Arora, authorised signatory 

of Coast Town Planners Private Limited; 

h Share Pledge Agreement dated 30 December 2019 ;& 

i Unattested Deed of Hypothecation dated 30 December 2019. 

 

3. The said documents are true, valid and genuine to the best of my knowledge, information 

and belief and no material facts have been concealed therefrom.  

4. In respect of the said sum or any part thereof, neither I, nor any person, by my order, to 

my knowledge or belief, for my use, had or received any manner of satisfaction or security 

whatsoever, save and except the following: NIL.  

5. I undertake to update my claim as and when the claim is satisfied, partly or fully, from 

any source in any manner, after the insolvency commencement date.    

6. I am / I am not a related party of the corporate debtor, as defined under section 5 (24) of 

the Code.  

7. I am eligible to join committee of creditors by virtue of proviso to section 21 (2) of the 

Code even though I am a related party of the corporate debtor.  

   

Date: April 04, 2022 

Place:  New Delhi                                         

(Signature of the claimant)  

VERIFICATION  
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I, RUCHIR JAUHARI the claimant hereinabove, do hereby verify that the contents of this proof 

of claim are true and correct to my knowledge and belief and no material fact has been concealed 

therefrom.   

   

Verified at New Delhi  on this 8th  day of April 2022  

 (Signature of claimant)  

   

 

  

***  
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Annexure 3 

Sl no 7 details of how and when the debt incurred 

 

i. That Coast Town Planners Private Limited (Borrower), availed loan, amounting to INR 

215 Crore (Rupees Two Hundred and Fifteen Crores Only) (“Loan”) from L&T Finance Limited 

on the terms and conditions contained in Sanction Letter dated December 18, 2019 & Loan 

Agreement dated December 30, 2019. (A copy of the  Sanction Letter dated December 18, 2019  

Loan Agreement dated December 30, 2019 is annexed herewith) 

ii. For securing the repayment of the Loan amongst other securities Supertech Limited had 

given a Corporate Guarantee dated Decemeber 30, 2019 was executed in favour of Axis Trustee 

Services Limited (acting as a Security Trustee for the benefit of L&T finance Limited) 

guaranteeing the repayment entire Outstanding under the Loan. (Copy of Corporate Guarantee 

dated Decemeber 30, 2019 is annexed herewith).  

iii. As the Borrower failed to repay the amounts due the entire Loan was recalled and 

Corporate Guarantee invoked vide the CG Invocation Notice dated December 15, 2021. (Copy 

of CG Invocation Notice dated December 15, 2021 is annexed herewith). 
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Annexure 4 

Security  Details

S.No.  Document  Security 

1.  Memorandum of Entry dated 31 

May 2021 

All unsold inventory (258 flats and villas), 

which have been acquired by the Borrower 

in the project titled “Northeye” admeasuring 

4,36,696 (Four Lakh Thirty-Six Thousand 

Six Hundred and Ninety-Six) sq. ft. located 

in Sector 74, Noida, Uttar Pradesh, India 

along with present and future construction 

thereon, 

2.  Declaration dated 31 May 2021 

by Mr. Nitish Kumar Arora, 

authorised signatory of Coast 

Town Planners Private Limited 

All unsold inventory (258 flats and villas), 

which have been acquired by the Borrower 

ip the project titled “Northeye” admeasuring 

4,36,696 (Four Lakh Thirty-Six Thousand 

Six Hundred and Ninety-Six) sq. ft. located 

in Sector 74, Noida, Uttar Pradesh, India 

along with present and future construction 

thereon, 

3.  Share Pledge Agreement dated 30 

December 2019  

Exclusive charge over the Pledged Shares 

representing 100% (one hundred percent) 

fully paid up share capital (with voting 

rights) of Coast Town Planners Private 

Limited Nitish Kumar Arora and Amrish 

Kumar Chauhan in favour of the Axis 

Trustee Services Limited 

4.  Unattested Deed of 

Hypothecation dated 30 

December 2019  

Coast Town Planners Private Limited 

hypothecates, assigns, conveys and charge 

in favour of Axis Trustee Services Limited 

(for the benefit of the Secured Parties) all 

rights, title, interest, benefit, claims and 

demands whatsoever of the Borrower, in, to, 

under and/or in respect of the Project 

Documents in relation to the Mortgaged 

Properties 

 

All rights, title, interest, benefit, claims and 

demands whatsoever of the Escrow Account 

and Debt Service Reserve account 
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all amounts owing to, and received by, the 

Borrower and all rights, title, interest, 

benefits, claims and demands whatsoever of 

the Borrower in, to or in respect of all 

amounts owing to, and received by, the 

Borrower for the Mortgaged Properties, 

both present and future including 

Borrower’s uncalled capital, which 

description shall include all properties of the 

above description whether presently in 

existence or acquired hereafter 
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FORM C  

SUBMISSION OF CLAIM BY FINANCIAL CREDITORS  

(Under Regulation 8 of the Insolvency and Bankruptcy Board of India (Insolvency  

Resolution Process for Corporate Persons) Regulations, 2016)  

April 08, 2022 

From  

L&T Finance Limited,  

Registered Office: 15th Floor, PS SRIJAN Tech Park, Plot No 52, Block DN, Sector-V, Salt 
Lake City, Kolkata – 700 091, District 24-Parganas North  

Corporate Office: Brindavan, CST Road, Kalina, Santacruz East, Mumbai, Maharashtra 400098 

Delhi Office:  5th Floor DCM Building, Barakhamba Road, Connaught Place, New Delhi - 

110001 

   

To  

The Interim Resolution Professional / Resolution Professional  

Mr. Hitesh Goel  

KPMG Restructuring Services LLP, Building 

No.10, Tower C, 8th Floor, DLF Cyber City, 

Phase II Gurgaon , Haryana , 122002 

Email id: hiteshgoel@kpmg.com 

 

Subject: Submission of claim and proof of claim.  

   

Madam/Sir,   

   

L&T Finance Limited, hereby submits this claim in respect of the corporate insolvency resolution 

process of Supertech Limited. The details for the same are set out below:  

Relevant Particulars  

(1)  (2) (3)  

1.  Name of the financial creditor L&T Finance Limited (L&T 

Infrastructure Finance 

Company Limited and L&T 

Housing Finance Limited have 

since been merged with L&T 

Finance Limited the merger 

orders are attached herewith) 

2.  Identification number of the financial creditor  

(If an incorporated body, provide identification number 

and proof of incorporation. If a partnership or individual 

provide identification records* of all the partners or the 

individual) 

 CIN : 

U65910WB1993FLC060810 

The Financial Creditor is a 

Company incorporated under 

the provisions of the 

Companies Act, 1956, and is 

registered as a non-banking 

financial company (“NBFC”) 

with the Reserve Bank of India 
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(“RBI”). True copy of the 

Certificate of Incorporation of 

the Applicant /Financial 

Creditor is annexed herewith 

and marked as Annexure 1. 

True copy of the Applicant 

/Financial Creditor’s 

Certificate of Registration as 

NBFC is annexed herewith and 

marked as Annexure 2.  

3.  Address and email address of the financial creditor for 

correspondence  

L&T Finance Limited, 4th 

Floor Brindavan, CST Road, 
Kalina, Santacruz East, 

Mumbai, Maharashtra 

400098.  

 

jaybhupali@ltfs.com 

aparna.rawat@ltfs.com  

ruchirjauhari@ltfs.com   

4.  Details of claim, if it is made against corporate debtor 
as principal borrower:  
 

(i) Amount of claim   
 

 NA 

(ii) Amount of claim covered by security interest, if 
any (Please provide details of security interest, the value 
of the security, and the date it was given) 
Please provide details of guarantee held, the value of the 

guarantee, and the date it was given) 

NA 

  

(iii) Amount of claim covered by guarantee, if any 

NA 

 

(iv) Name and address of the guarantor(s) 

NA 

5.  Details of claim, if it is made against corporate debtor 
as guarantor:  
 

(i) Amount of claim   

 

Rupees 245,24,89,015/- 

(Rupees Two Hundred and 

Forty Five Crore, Twenty Four 

lakh Eighty Nine Thousand and 

Fifteen Only) 

(ii) Amount of claim covered by security interest, if 

any (Please provide details of security interest, the value 
of the security, and the date it was given)  

 Rupees 245,24,89,015/- 

(Rupees Two Hundred and 

Forty Five Crore, Twenty Four 

lakh Eighty Nine Thousand and 

Fifteen Only. Details of 

Security are at Annexure 4 
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(iii) Amount of claim covered by guarantee, if any 
(Please provide details of guarantee held, the value of the 
guarantee, and the date it was given) 

Rupees 245,24,89,015/- 

(Rupees Two Hundred and 

Forty Five Crore, Twenty Four 

lakh Eighty Nine Thousand and 

Fifteen Only. 

(iv) Name and address of the principal borrower Mabsoot Buildhomes India 

Private Limited  having its 

registered office  at A-SB, 

Second Floor Friends Colony 
East, New ~Delhi 110065. 

6.   Details of claim, if it is made in respect of financial debt 
covered under clauses (h) and (i) of sub-section (8) of 

section 5 of the Code, extended by the creditor: (i) 
Amount of claim  

(ii) Name and address of the beneficiary 

 NIL. 

7.   Details of how and when debt incurred As provided in Annexure 3. 

8.  Details of any mutual credit, mutual debts, or other 

mutual dealings between the corporate debtor and the 

creditor which may be set-off against the claim 

  NIL 

9.  Details of the bank account to which the amount of the 

claim or any part thereof can be transferred pursuant to 

a resolution plan  

L&T Finance  

00600310037890 

HDFC Bank – Gourd Floor 
Jehangir Building MG Road 

Fort Mumbai  

HDFC0000060 

   

   

(Signature of financial creditor or person authorised to act on its behalf)  

[Please enclose the authority if this is being submitted on behalf of the financial creditor] 

  

Name in BLOCK LETTERS: MR. RUCHIR JAUHARI 

  

Position with or in relation to creditor: ZONAL HEAD- NORTH- REAL ESTATE 

FINANCE 

   

Address of person signing:  5th Floor DCM Building, Barakhamba Road, Connaught Place, New 

Delhi - 110001 

*PAN, passport, AADHAAR Card or the identity card issued by the Election Commission of 

India.  
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DECLARATION  

I, RUCHIR JAUHARI,  Zonal Head- North- Real Estate Finance currently residing at 14/304, 

Eastend Apartments, Mayur Vihar, Phase 1, extension, New Delhi 110 096  do hereby declare 

and state as follows: -   

1. Supertech Limited , the corporate debtor was, at the insolvency commencement date, 

being the 25th  day of March 2022, actually indebted to L&T Finance Limited for a sum 

of Rupees 245,24,89,015/- (Rupees Two Hundred and Forty Five Crore, Twenty Four 

lakh Eighty Nine Thousand and Fifteen Only)  

2. In respect of my claim of the said sum or any part thereof, I have relied on the documents 

specified below:  

a Sanction Letter dated December 18  2019;  

b Loan Agreement dated December 30, 2019;  

c Corporate Guarantee dated December 30, 2019 given by Supertech Limited; 

d Guarantee Invocation Notice  dated December 15, 2021; 

e Statement of Account as on March 25, 2022 for the Loan availed by Mabsoot 
Buildhomes India Private Limited 

f Unattested Deed of Hypothecation dated December 30, 2019; 

g Share Pledge Agreement dated December 30, 2019; &  

h Memorandum of Entry recording Mortgage by Deposit of Title Deeds dated May 

31,2021. 

  

3. The said documents are true, valid and genuine to the best of my knowledge, information 

and belief and no material facts have been concealed therefrom.  

4. In respect of the said sum or any part thereof, neither I, nor any person, by my order, to 

my knowledge or belief, for my use, had or received any manner of satisfaction or security 

whatsoever, save and except the following: NIL.  

5. I undertake to update my claim as and when the claim is satisfied, partly or fully, from 

any source in any manner, after the insolvency commencement date.    

6. I am / I am not a related party of the corporate debtor, as defined under section 5 (24) of 

the Code.  

7. I am eligible to join committee of creditors by virtue of proviso to section 21 (2) of the 

Code even though I am a related party of the corporate debtor.  

   

Date: April 08, 2022 

Place:  New Delhi                                           

(Signature of the claimant)  

VERIFICATION  

I, RUCHIR JAUHARI the claimant hereinabove, do hereby verify that the contents of this proof 

of claim are true and correct to my knowledge and belief and no material fact has been concealed 

therefrom.   

   

Verified at Delhi on this 8th day of April , 2022  

 (Signature of claimant)  
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Annexure 3 

 

Sr no 7 details of how and when the debt incurred 

 

i. That Mabsoot Buildhomes India Private Limited(“Borrower”), availed loan, amounting 

to INR 215 Crore (Rupees Two Hundred and Fifteen Crores) (“Loan”) from the L&T Finance 

Limited on the terms and conditions contained in Sanction Letter dated December 18, 2019 & 

Loan Agreement dated December 30, 2019. (A copy of the  Sanction Letter December 18, 2019  

dated Loan Agreement dated December 30, 2019 is annexed herewith) 

ii. For securing the repayment of the Loan amongst other securities Supertech Limited had 

given a Corporate Guarantee dated December 30, 2019 was executed in favour of Axis Trustee 

Services Limited (acting as a Security Trustee for the benefit of L&T finance Limited) 

guaranteeing the repayment entire Outstanding under the Loan. (Copy of Corporate Guarantee 

Dated December 30, 2019 is annexed herewith).  

iii. As the Borrower failed to repay the amounts due the entire Loan was recalled and 

Corporate Guarantee invoked vide the CG Invocation Notice dated December 15, 2021. (Copy 

of CG Invocation Notice December 15, 2021 is annexed herewith). 
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      Annexure 4 

Sr 

No 

Document Security 

1 Unattested Deed of 

Hypothecation dated 

December 30, 2019 

All rights, title, interest, benefit claims and demands whatsoever of the 
Borrower, in, to, under and,/or in respect of the Project Documents in relation 

to the Mortgaged Properties (including any contractor guarantees, liquidated 

damages, performance bonds, termination payments and letters of credit that 

may be provided by any counter party to the Project Documents) in relation 
to the Mortgaged Properties, and the Clearances, licenses, permits, approvals, 

consents hereto in respect of the Mortgaged Properties (to the extent capable 

of assignment under Applicable Law and the satisfaction of the Lender(s) 
including, without limitation, the right to compel performance thereunder, and 

to substitute, or to be substituted for, the Borrower thereunder, and to 

commence and conduct either in the name of the Borrower or in its own name 

or otherwise any proceedings against any Person in respect of any breach of 
the Project Documents in relation to the Mortgaged Properties, all their 

contracts and agreements relating to the Mortgaged Properties. All licences, 

permits, approvals, assignments, concessions, consents and the Clearances to 
the extent capable of assignment under Applicable Law and, including without 

limitation, rights and benefits to all amounts owing to, or received by, the 

Borrower and all claims thereunder and all other claims of the Borrower under 
or in any proceedings against all or any such Persons and together with the 

right to further assign any of the Project Documents in relation to the 

Mortgaged Properties, all their contracts and agreements relating to the 

Mortgaged Properties all licences, permits, approvals, assignments, 
concessions, consents and the Clearances to the extent capable of assignment 

to any Person which description shall include all properties of the above 

description whether presently in existence or acquired hereafter 

(collectively, the “First Hypothecated Property”); 

all rights, title, interest benefit claims and demands whatsoever of the Escrow 

Account and Debt Service Reserve account including without limitation all 
rights, title, interest, benefit, claims and demands whatsoever of the Escrow 

Account and Debt Service Reserve account including all operating cash flows 

and Receivables from the Mortgaged Properties and all other assets and 
securities which represent all amounts on such accounts and all the moneys, 

securities, instruments, investments, and other properties deposited in, credited 

to or required to be deposited in or credited to or lying to the credit of the 
Escrow Account and Debt Service Reserve account or liable to be credited to 

such accounts, (all these accounts are collectively referred to as the “Charged 

Accounts”) and all the moneys lying to the credit of such Charged Accounts or 

liable to be credited to such Charged Accounts, which description shall include 
all properties of the above description whether presently in existence or 

acquired hereafter (collectively, the “Second Hypothecated Property”); 
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all amounts owing to, and received by, the Borrower and all rights, title, 

interest, benefits, claims and demands whatsoever of the Borrower in, to or in 
respect of all amounts owing to, and received by, the Borrower for the 

Mortgaged Properties, both present and future including Borrower’s uncalled 

capital, which description shall include all properties of the 

above description whether presently in existence or acquired hereafter 
(collectively, the Third Hypothecated Property”) 

2 Share Pledge 

Agreement dated 

December 30, 2019  

Exclusive charge over the pledged shares representing 100% (one hundred 

percent) fully paid up share capital (with voting 

rights) of the Borrower. 

3 Memorandum of 

Entry recording 

Mortgage by 

Deposit of Title 

Deeds dated May 

31,2021 

All Unsold inventory (624 flats & villas) which have been acquired by the 

Borrower in the Project titled “Northeye” with total super area admeasuring 

3,70,913 sq.ft located in Plot no GH-01, Sector 74, Noida, Uttar Pradesh India 

along with present and future construction thereon.  
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FORM C

SUBMISSION OF CLAIM BY FINANCIAL CREDITORS

(Under Regulation 8 of the Insolvency and Bankruptcy Board of India (Insolvency

Resolution Process for Corporate Persons) Regulations, 2016)

April 18, 2022
From
L&T Finance Linn Led,
Registered Office: 15th Floor PS SRIJAN Tech Park. Plot No 52! Block DN. Sector V. Salt
Lake City, Kolkata —700091, District 24-Parganas North
Corporate Office: Brindavan, CST Road, Kalina, Santacruz East, Mumbai, Maharashtra 400098
Delhi Office: 5th Floor DCM Building, Barakhamba Road, Connaught Place, New Delhi -

110001

To
The Interim Resolution Professional I Resolution Professional
Mr. Hitesh Goel
KPMG Restructuring Services LU’, Building
No.10, Towcr C, 8th Floor, DLF Cybcr City,
Phase II Gurgaon , Haryana, 122002
Email Id: bitesbgoel@kpmg.com

Subject: Submission of claim and proof of claim.

MadamlSir,

L&T Finance Limited, hereby submits this claim in respect of the corporate insolvency resolution
process of Supertech Limited. The details for the same are set out below:

Relevant Particulars

(1) (2) (3)

Name of the financial creditor L&T Finance Limited

2. Identification number of the financial creditor CR4

(If an incorporated body, provide identification number

and proofof incorporation. If a partnership or individual U659 1 OWB I 993FLC0608 10
provide identification records* of all the partners or the

individual) The Financial Creditor is
Company incorporated unde]

the provisions of the
Companies Act, 1956, and is

registered as a non-banking

financial company (“NBFC”)

with the Reserve Bank of India

(“RBI”). True copy of the

Certificate of Incorporation ol

the Applicant IFinancial

Creditor is annexed herewitF
and utaiked as Annexure 1.

True copy of the Applicani
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Rupees 3820555042

(Rupees Three Hundred Eight)
Two Crores Five Lacs Fift)

Five Thousand and Forty Two

Rupees 3820555042

(Rupees Three Hundred Eight)
Two Crores Five Lacs Fifty

Five Thousand and Forty Two

Only) Details mentioned ai

Annoxure ‘1

IFinancial Creditor’s
Certificate of Registration as

NBFC is annexed herewith anc
marked as Annexure 2.

3. Address and email address of the financial creditor fo~ L&T Finance Limited, 4th

correspondence Floor Brindavan, CST Road,
Kalina, Santacruz East,
Mumhai, Maharashtra
400098.

jaybhupaliQfltfls.com

aparna.rawat(d?ltfs.com
ruchiijauhari(~i.~ltfs.coni

4. Details of claim, if it is made against corporate debtor NA
as principal borrower:

(i) Amount of claim

(ü) Amount of claim covered by security interest, it NA
any (Please provide details of security interest, the value
of the security, and the date it was given)
Please provide details of guarantee held, the value of the
guarantee, and the date it was given)

NA
(iii) Amount of claim covered by guarantee, if any

NA
(iv) Name and address of the guarantor(s)

5. Details of claim, if it is made against corporate debtor as
guarantor:

(i) Amount of claim

(ii) Amount of claim covered by security interest, ii
any (Please provide details of security interest, the valuc
of the security, and the date it was given)

Only)

(iii) Amount of claim covered by guarantee, if an~ Rupees 3820555042
(Please provide details of guarantee held, the value of the (Rupees Three Hundred Eight3
guarantee, and the date it was given) Two Crores Five Lacs Fifty

Five Thousand and Forty Two

Only)
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1. Ajnara India Ltd. D
247/26, Sector 63,
Noida, Uttar Pradesh
201301 (“Ajnara”)

2. IVR Prime Developers
Pvt. Ltd., M-22/3RT,
Vijaya Nagar Colony,
Hyderabad.
Telangana-500057

(“IVR”)

Position with or in relation to creditor: ZONAL HEAD- NORTH- REAL ESTATE FINANCE

Address ofperson signing: 5th Floor DCM Building, Barakhamba Road, Connaught Place, New
Delhi- 110001

*PAN, passport, AADHAAR Card or the identity card issued by the Election Commission of

India.

(iv) Name and address of the principal borrower

6. Details of claim, if it is made in respect of financial debt As above at si no 5.
covered under clauses (h) and (i) of sub-section (8) of
section 5 of the Code, extended by the creditor: (i)
Amount of claim
(ii) Name and address of the beneficiary

7. Details of how and when debt incurred As provided in Annexure 3.

8. Details of any mutual credit, mutual debts, or other NIL

mutual dealings between the corporate debtor and the

creditor which may be set-off against the claim

9. Details of the bank account to which the amount of th~ L&T Finance
claim or any part thereof can be transferred pursuant to 00600310037890

resolution plan HDFC Bank — Gourd Floor
Jehangir Building MG Road
Fort Mumbai
HDFC000006O

1RkA (*~nt ~ cw~Lo~

(Signature of financial creditor or person authorised to act on its behalf)

[Please enclose the authority if this is being submitted on behalf of the financial creditor]

Name in BLOCK LETTERS: MR. RUCHIR JAUHARI
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DECLARATION

1, RUCHIR JAUHARI, Zonal Head- North- Real Estate Finance currently residing at 14 304.
Eastend Apartments, Mawr Vihar, Phase 1, extension, New Delhi 110 096 do hereby declare
and slate as follows. -

1. Supertech Limited, the corporate debtor was, at the insolvency commencement date, being
the 25” day of March 2022, actually indebted to L&T Finance Limited for a sum of
Rupees 3820555042 - (Rupees Three Hundred Eighty Two Crores Five Lacs Fifty Five
Thousand and Forty Two Only).

2. In respect of my claim of the said sum or any part thereof, I have relied on the documents
specified below:

a Sanction Letters dated May 26, 2017;
b Loan Agreement dated June 09, 2017;
c Corporate Guarantee dated June 09, 2017 given by Supertech Limited;

&
d Statement of Account as on March 25, 2022 for the Loan availed by Ajnara and

IVR (Borrowers)

3. The said documents are true, valid and genuine to the best of my knowledge, information
and belief and no material facts have been concealed therefrom.

4. In respect of (lie said sum or any part thereof, neitlie, 1, 1101 any pei son, by my order, to
my knowledge or belief, for my use, had or received any manner of satisfaction or security
whatsoever, save and except the following: NIL.

5. 1 undertake to update my claim as and when the claim is satisfied, partly or thIly, from
any source in any manner, after the insolvency commencement date.

6. I am / I am not a related party of the corporate debtor, as defined under section 5 (24) of
the Code.

7. I am eligible to join committee of creditors by vi~o of proviso to section 21(2) of the
Code even though I ama related party of the corporate debtor.

Date:
Place:

(Signature of the

VERIFICATION

I, RUCHIR JAUHARI the claimant hereinabove, do hereby verifSi that the contents of this proof
of claim are true and correct to my knowledge and belief and no material fact has been conceaL
therefrom.

Verified at ... on this day of ,20....
(Signature of claim~

[Note: In the case of company or limited liability partnership, the declaration and verification shall
be made by the director manager secretary/designated partner and in the case of other entities, an
officer authorised for the purpose by the entity.]
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Annexure 3

SI no. 7 details of how and when the debt incurred

That Ajnara and IVR (Borrowers):

availed loan amounting to Rs 350 Crore (Rupees Three Hundred and Fifty Crores Only)

(“Loan”) from L&T Finance Limited on the terms and conditions contained in Sanction

Letters dated May 26, 2017 & Loan Agreement dated June 09, 2017 (A copy of the

Sanction Letters dated May 26, 2017 and Loan Agreement dated June 09, 2017 is

annexed here~i’ith).

ii. For securing the repayment of the Loan amongst other securities Supertech Limited has

given a Corporate Guarantee dated June 09, 2017 executed in favour of the Financial

Creditor guaranteeing the repayment entire Outstanding under the Loan. (Copy of

Corporate Guarantee dated June 09, 2017 is annexed herewith).

Annexure 4

SI No. SOil Amount of claim covered by security interest, if any

For securing the repayment of the Loan amongst other securities,

Ajnara has hypothecated its Project Documents, rights title and intererst in Escrow and

Debt Service Reserve Account including all project receivables and cash flows therein in

favour of the Financial Creditor vide an Unattested Deed of Hypothecation read with

Power of Attorney dated June 09, 2017. (Copy ofthe Unattested Deed ofHypothecation

and Power ofAttorney dated June 09, 2017 is annexed herewith).
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ii. Ajnara has pledged 5000 equity of IVR in favour of the Financial Creditor vide Share

Pledge Agreement dated October 25, 2017. (Copy of the Share Pledge Agreement dated

October 25, 2017 is annexed herewith).

iii. Aehal Infrastructure Pvt. L.td. mortgaged (by way of deposit of title deeds) certain parcels

of immovable properties admeasuring 67 Bigha 10 Biswa (appx. 16.67 Acres) situated at

revenue estate of Village Asalatpur Khawad, Tehsil Najafgarh (Palam), New Delhi

togcthcr with all buildings and structures (attachcd thcrcto futurc and prcscnt) in favour

of Vistra ITCL India Ltd. (security trustee acting for and on behalf of the Financial

Creditor)vide Memorandum of Entry and Director’s Declaration dated July 02, 2020.

(Copy of the Memorandum of Entmy and Director ‘c Declaration dated .July 02, 2020 is

annexed herewith).

iv. Ajnara mortgaged (by way of deposit of title deeds) a plot of land admeasuring 85391

Sq.mts. situated at Plot No. GFI—04, Sector 22-A, at Yamuna Expressway Industrial

Development Area, District Gautam Budh Nagar, Uttar Pradesh together with all

buildings and structures (attached thereto future and present) in the Project Ajnara

Panorama in favour of Vistra ITCL India Ltd. (security trustee acting for and on behalf

of the Financial Creditor)vide Memorandum of Deposit of Title Deeds and Director’s

Declaration dated July 02, 2020. (Copy of the Memorandum of Ent;y and Director’s

Declaration dated July 02, 2020 is annexed herewith).

v. Achal Infrastructure Pvt. Ltd. has hypothecated its fixed assets, current assets,

receivables, TDR. Escrow Accounts, debt service reserve account and assignment of

rights, title and interest in the project documents pertaining to its project at Najafgarh (pls

refer point iii above), in favour of Vistra ITCL India Ltd. (security trustee acting for and

on behalf of the Financial Creditor) vide Unattested Amended and Restated Deed of
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Hypothecation read with Power of Attorney dated July 02, 2020 (Copy of the Deed of

Hypothecation and Power ofAttorney dated July 02, 2020 is annexed herewith).

vi. Ajnara has hypothecated its fixed assets, current assets, receivables, TDR, Escrow

Accounts, debt service reserve account and assignment of rights, title and interest in the

project documents pertaining to its project at at Ajanara Ambrosia (residential project at

GH-Ol, Sector 18, Noida, UP), in favour of Vistra ITCL India Ltd. (security trustee

acting for and on behalf of the Financial Creditor) vide Unattested Amended and Restated

Deed of Hypothecation read with Power of Attorney dated July 02, 2020 (Copy of the

Deed ofHypothecation and Power ofAttorney dated July 02, 2020 is annexed herewith).
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Maithili Moondra

From: CIRP Supertech Non Eco-Village 2 <cirpsupertech.nonev2@gmail.com>

Sent: 16 November 2022 20:45

To: jaybhupali@ltfs.com

Cc: Hitesh Goel; teamsupertech

Subject: L&T Housing Finance Limited (LTHF) - Financial Creditor Claim update

Dear Ma’am/Sir, 

This is to inform you that the Corporate Insolvency Resolution Process (“CIRP”) has been initiated against M/s. Supertech 

Limited (“Supertech”, “Corporate Debtor”, “CD”) under the provisions of Insolvency and Bankruptcy Code, 2016 (“IBC”) 

by an order of National Company Law Tribunal, New Delhi – Bench VI, dated March 25, 2022 (“Admission order”, 

“Insolvency Commencement Date”). 

It is further pertinent to bring it to your knowledge that while directing initiation of the CIRP, the Hon’ble NCLT appointed 

the undersigned as the Interim Resolution Professional (hereinafter, “IRP”) for the Corporate Debtor in terms of the 

provisions of the IBC. 

On October 14th 2022, Ld. NCLAT passed and order that: 

"2. .....The IRP is to receive the claims and verify the same. The projects are many but looking into the facts of the present 

case, the verifications need to be completed by the IRP and the Status Report regarding the claims may be submitted by the 

next date." 

Please note that in furtherance to the claim verification process, against the claim submitted by you for 

INR 19,635,316,080 we are admitting INR  18,957,734,490 after verifying and reconciling your claim and supporting 

documents with the books of the Corporate Debtor. 

Name of Borrower  Project Name  Type of 
Facility  Amount claimed  Amount of claim 

admitted 

Supertech Limited 
Eco village I; North eye, 

Capetown;  
Crown tower; Upcountry 

Term Loan  4,105,971,029  3,744,127,210 

Total (A)  4,105,971,029  3,744,127,210 

Poise Realtech Pvt. Ltd  Up Country & Capetown  Corporate 
Guarantee  2,479,943,863  2,390,641,134 

Perpendicular Construction 
Pvt Ltd 

Eco‐Village‐II, III & Golf 
Country 

Corporate 
Guarantee  1,317,080,249  1,285,873,611 

Coast Realtors Pvt Ltd  Radiant Tower  Corporate 
Guarantee  1,008,956,076  984,691,720 

Brownish Reality Pvt Ltd  Eco‐Village‐I  Corporate 
Guarantee  1,974,785,711  1,922,464,610 

Coast Town planners Pvt ltd  North Eye  Corporate 
Guarantee  2,475,535,096  2,416,508,664 

Mabsoot Buildhomes India 
Pvt ltd  North Eye  Corporate 

Guarantee  2,452,489,015  2,392,872,500 

Ajnara & IVR Prime 
developers 

Ajnara Ambrosia 
Ajnara Panorama 

Corporate 
Guarantee  3,820,555,040  3,820,555,040 

Total (B)  15,529,345,051  15,213,607,280 
Grand Total (A+B)  19,635,316,080  18,957,734,490 

For any queries, you may email us or contact the undersigned. 

Mr. Brijesh Manglunia +91-9757479757 
Mr. Rohit Soni + 91-9617208822 

Kind Regards, 

Authorized representative 
For or on behalf of Hitesh Goel 
Interim Resolution Professional of Supertech Limited 
Insolvency Professional Registration no.: IBBI/IPA-001/IP-P01405/2018-2019/12224 
AFA Certificate Number: AA1/12224/02/160223/103895 (Valid till 16 February 2023) 

Registered Address: - 
C4/1002 The Legend Apartments, 
Sector 57, Gurgaon, 

ANNEXURE A-6
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E-mail: iphiteshgoel@gmail.com 

Correspondence Address: 
Supertech Limited 
21st-25th Floor, E-Square, Plot No. C2, 
Sector - 96, Noida, Gautam Buddha Nagar, 
Uttar Pradesh – 201303 
E-mail: cirpsupertech.nonev2@gmail.com 

Haryana ,122011 
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Your cooperation in the above matter would be highly appreciated. 

Regards, 

IRP team

On Thu, Dec 1, 2022 at 2:43 PM <cirpsupertech.nonev2@gmail.com> wrote: 

Dear Gaurav, 

Please find attached files for your reference and then let’s have a discussion. Additionally, we request you to share 
detailed excel working of your claims. 

Regards, 

IRP Team 

From: Gaurav Luhadia <gauravluhadia@ltfs.com>  
Sent: Thursday, December 1, 2022 1:20 PM 
To: cirpsupertech.nonev2@gmail.com 
Cc: Ruchir Jauhari <ruchirjauhari@ltfs.com>; Aparna Rawat <aparna.rawat@ltfs.com>; Jay Bhupali 
<jaybhupali@ltfs.com>; Hitesh Goel <iphiteshgoel@gmail.com>; teamsupertech 
<teamsupertech@alvarezandmarsal.com> 
Subject: Re: L&T Housing Finance Limited (LTHF) ‐ Financial Creditor Claim update 

ANNEXURE A-7 (COLLY)
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Dear Sir, 

We wish to have further discussion on the amount that has been approved as per trail mail 

‐‐‐‐‐‐‐‐‐‐ Forwarded message ‐‐‐‐‐‐‐‐‐ 
From: CIRP Supertech Non Eco‐Village 2 <cirpsupertech.nonev2@gmail.com> 
Date: Wed, 16 Nov 2022 at 8:44 PM 
Subject: L&T Housing Finance Limited (LTHF) ‐ Financial Creditor Claim update 
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Maithili Moondra

From: CIRP Supertech Non Eco-Village 2 <cirpsupertech.nonev2@gmail.com>

Sent: 06 December 2022 12:26

To: Gaurav Luhadia

Cc: Ruchir Jauhari; Aparna Rawat; Jay Bhupali; Hitesh Goel; teamsupertech

Subject: Re: L&T Housing Finance Limited (LTHF) - Financial Creditor Claim update

Dear Gaurav, 
 
We had provisionally admitted the amounts as per the balance in the books of account. For us to verify further, 
we will again request you to please share the detailed excel working based on which the claims have been 
filed by your goodself. 
 
This will help us in understanding your calculation and reconcile the claim amounts better. It would be highly 
appreciated if the same could be shared by today EOD. 
 
Regards,  
IRP team 
 
On Tue, Dec 6, 2022 at 9:42 AM Gaurav Luhadia <gauravluhadia@ltfs.com> wrote: 
Hi, 
Can you help us understand the reason for not considering delayed payment interest and other charges in your 
working 
 
On Mon, Dec 5, 2022 at 4:25 PM CIRP Supertech Non Eco‐Village 2 <cirpsupertech.nonev2@gmail.com> wrote: 
Dear Gaurav, 
 
Request you to please share the details by EOD today for us to complete our reconciliation and share the status 
ahead. 
 
Your cooperation in the above matter would be highly appreciated. 
 
Regards,  
IRP team 
 
On Thu, Dec 1, 2022 at 2:43 PM <cirpsupertech.nonev2@gmail.com> wrote: 

Dear Gaurav, 

  

Please find attached files for your reference and then let’s have a discussion. Additionally, we request you to share 
detailed excel working of your claims. 

  

  

Regards, 

IRP Team 

  

From: Gaurav Luhadia <gauravluhadia@ltfs.com>  
Sent: Thursday, December 1, 2022 1:20 PM 
To: cirpsupertech.nonev2@gmail.com 
Cc: Ruchir Jauhari <ruchirjauhari@ltfs.com>; Aparna Rawat <aparna.rawat@ltfs.com>; Jay Bhupali 
<jaybhupali@ltfs.com>; Hitesh Goel <iphiteshgoel@gmail.com>; teamsupertech 
<teamsupertech@alvarezandmarsal.com> 
Subject: Re: L&T Housing Finance Limited (LTHF) ‐ Financial Creditor Claim update 
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Maithili Moondra

From: CIRP Supertech Non Eco-Village 2 <cirpsupertech.nonev2@gmail.com>

Sent: 15 December 2022 22:22

To: Gaurav Luhadia

Cc: Ruchir Jauhari; Aparna Rawat; Jay Bhupali; Hitesh Goel; teamsupertech

Subject: Re: L&T Housing Finance Limited (LTHF) - Financial Creditor Claim update

Dear Gaurav, 

We request you to share with us a copy of the Corporate Guarantee Invocation notice by EOD tomorrow for the 
following loan arrangement(s): 

Name of Borrower  Project Name  Type of Facility  Amount 
claimed 

Poise Realtech Pvt. Ltd  Up Country & Capetown  Corporate Guarantee  2,479,943,863 

Ajnara & IVR Prime developers  Ajnara Ambrosia 
Ajnara Panorama  Corporate Guarantee  3,820,555,040 

For or on behalf of, 

Hitesh Goel

Interim Resolution Professional of Supertech Limited

Insolvency Professional Registration no.: IBBI/IPA-001/IP-P01405/2018-2019/12224

AFA Certificate Number: AA1/12224/02/160223/103895 (Valid till 16 February 2023)

Registered Address:

C4/1002 The Legend Apartments,

Sector 57, Gurgaon,

Haryana ,122011

E-mail: iphiteshgoel@gmail.com

Correspondence Address:

Supertech Limited

21st-25th Floor, E-Square, Plot No. C2,

Sector - 96, Noida, Gautam Buddha Nagar,

Uttar Pradesh – 201303

E-mail: cirpsupertech.nonev2@gmail.com

On Tue, Dec 6, 2022 at 12:26 PM CIRP Supertech Non Eco‐Village 2 <cirpsupertech.nonev2@gmail.com> wrote: 
Dear Gaurav, 

We had provisionally admitted the amounts as per the balance in the books of account. For us to verify 
further, we will again request you to please share the detailed excel working based on which the claims have 
been filed by your goodself. 

This will help us in understanding your calculation and reconcile the claim amounts better. It would be highly 
appreciated if the same could be shared by today EOD. 

Regards, 

IRP team

On Tue, Dec 6, 2022 at 9:42 AM Gaurav Luhadia <gauravluhadia@ltfs.com> wrote: 
Hi, 
Can you help us understand the reason for not considering delayed payment interest and other charges in your 
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Maithili Moondra

1

Dear Gaurav, 
On Mon, Dec 5, 2022 at 4:25 PM CIRP Supertech Non Eco‐Village 2 <cirpsupertech.nonev2@gmail.com> wrote: 

working 
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Maithili Moondra

From: Gaurav Luhadia <gauravluhadia@ltfs.com>

Sent: 19 December 2022 10:58

To: CIRP Supertech Non Eco-Village 2

Cc: Ruchir Jauhari; Aparna Rawat; Jay Bhupali; Hitesh Goel; teamsupertech

Subject: Re: L&T Housing Finance Limited (LTHF) - Financial Creditor Claim update

Dear Team, 
We have not recalled the Loans of Poise and Ajnara therefore there is no CG invocation of Supertech. However, as 
informed by our legal team CG invocation is not a prerequisite for filing and admission of claim amounts against 
Supertech Limited where it is a guarantor. 
 
On Mon, Dec 19, 2022 at 10:02 AM CIRP Supertech Non Eco‐Village 2 <cirpsupertech.nonev2@gmail.com> wrote: 
Dear team,  
  
Request you to kindly share the below mentioned details latest by EOD today for us to complete our reconciliation and 
share the status ahead. 
  
Your cooperation in the above matter would be highly appreciated. 
 
 

For or on behalf of, 

Hitesh Goel 
Interim Resolution Professional of Supertech Limited 
Insolvency Professional Registration no.: IBBI/IPA-001/IP-P01405/2018-2019/12224 
AFA Certificate Number: AA1/12224/02/160223/103895 (Valid till 16 February 2023) 
  
Registered Address: 
C4/1002 The Legend Apartments, 
Sector 57, Gurgaon, 
Haryana ,122011 
E-mail: iphiteshgoel@gmail.com 
  
Correspondence Address: 
Supertech Limited 
21st-25th Floor, E-Square, Plot No. C2, 
Sector - 96, Noida, Gautam Buddha Nagar, 
Uttar Pradesh – 201303 

E-mail: cirpsupertech.nonev2@gmail.com 

 
 
On Thu, Dec 15, 2022 at 10:22 PM CIRP Supertech Non Eco‐Village 2 <cirpsupertech.nonev2@gmail.com> wrote: 
Dear Gaurav, 
  
We request you to share with us a copy of the Corporate Guarantee Invocation notice by EOD tomorrow for the 
following loan arrangement(s): 
  

Name of Borrower  Project Name  Type of Facility  Amount 
claimed 

Poise Realtech Pvt. Ltd  Up Country & Capetown  Corporate Guarantee  2,479,943,863 

Ajnara & IVR Prime developers  Ajnara Ambrosia 
Ajnara Panorama  Corporate Guarantee  3,820,555,040 

 
 

For or on behalf of, 

Hitesh Goel 
Interim Resolution Professional of Supertech Limited 
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Maithili Moondra

From: CIRP Supertech Non Eco-Village 2 <cirpsupertech.nonev2@gmail.com>

Sent: 19 December 2022 12:42

To: Gaurav Luhadia

Cc: Ruchir Jauhari; Aparna Rawat; Jay Bhupali; Hitesh Goel; teamsupertech

Subject: Re: L&T Housing Finance Limited (LTHF) - Financial Creditor Claim update

Attachments: IDBI TRUSTEESHIP SERVICES LIMITED VS ABHINAV MUKHERJI (NCLAT 2022)- para 29- Uninvoked 

Corporate Guarantee as on date of filing .pdf

Dear Gaurav, 

Thank you for your email. 

Based on the above information, as the loan has not been recalled for, and the Corporate Guarantee has also not been 
invoked, we would like to bring to your information that as per the recent NCLAT’s judgment in the matter of IDBI 
Trusteeship Services Limited Vs Mr. Abhinav Mukherji & Ors. dated July 12, 2022, it has been held that the claim 
amounts in the CIRP of the ‘Corporate Debtor’ as a ‘Corporate Guarantor’ on the basis of the deed of guarantee, which 
was never invoked as on the date of filing of the claims, cannot be accepted by the Resolution Professional.Judgment 
for the same is attached herewith for your perusal.  

Therefore, the above amounts of INR 630,04,98,903 relating to Corporate Guarantees relating to Poise Realtech Private 
limited and Anjara & IVR Prime developers will be not admissible. 

Do let us know in case of any queries. 

For or on behalf of, 

Hitesh Goel

Interim Resolution Professional of Supertech Limited

Insolvency Professional Registration no.: IBBI/IPA-001/IP-P01405/2018-2019/12224

AFA Certificate Number: AA1/12224/02/160223/103895 (Valid till 16 February 2023)

Registered Address:

C4/1002 The Legend Apartments,

Sector 57, Gurgaon,

Haryana ,122011

E-mail: iphiteshgoel@gmail.com

Correspondence Address:

Supertech Limited

21st-25th Floor, E-Square, Plot No. C2,

Sector - 96, Noida, Gautam Buddha Nagar,

Uttar Pradesh – 201303

E-mail: cirpsupertech.nonev2@gmail.com

On Mon, Dec 19, 2022 at 11:00 AM Gaurav Luhadia <gauravluhadia@ltfs.com> wrote: 
Dear Team, 
We have not recalled the Loans of Poise and Ajnara therefore there is no CG invocation of Supertech. However, as 
informed by our legal team CG invocation is not a prerequisite for filing and admission of claim amounts against 
Supertech Limited where it is a guarantor. 

On Mon, Dec 19, 2022 at 10:02 AM CIRP Supertech Non Eco‐Village 2 <cirpsupertech.nonev2@gmail.com> wrote: 
Dear team,  

Request you to kindly share the below mentioned details latest by EOD today for us to complete our reconciliation 
and share the status ahead. 

Your cooperation in the above matter would be highly appreciated. 

ANNEXURE A- 9
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For or on behalf of, 

Hitesh Goel 
Interim Resolution Professional of Supertech Limited 
Insolvency Professional Registration no.: IBBI/IPA-001/IP-P01405/2018-2019/12224 
AFA Certificate Number: AA1/12224/02/160223/103895 (Valid till 16 February 2023) 
  
Registered Address: 
C4/1002 The Legend Apartments, 
Sector 57, Gurgaon, 
Haryana ,122011 
E-mail: iphiteshgoel@gmail.com 
  
Correspondence Address: 
Supertech Limited 
21st-25th Floor, E-Square, Plot No. C2, 
Sector - 96, Noida, Gautam Buddha Nagar, 
Uttar Pradesh – 201303 

E-mail: cirpsupertech.nonev2@gmail.com 

 
 
On Thu, Dec 15, 2022 at 10:22 PM CIRP Supertech Non Eco‐Village 2 <cirpsupertech.nonev2@gmail.com> wrote: 
Dear Gaurav, 
  
We request you to share with us a copy of the Corporate Guarantee Invocation notice by EOD tomorrow for the 
following loan arrangement(s): 
  

Name of Borrower  Project Name  Type of Facility  Amount 
claimed 

Poise Realtech Pvt. Ltd  Up Country & Capetown  Corporate Guarantee  2,479,943,863 

Ajnara & IVR Prime developers  Ajnara Ambrosia 
Ajnara Panorama  Corporate Guarantee  3,820,555,040 

 
 

For or on behalf of, 

Hitesh Goel 
Interim Resolution Professional of Supertech Limited 
Insolvency Professional Registration no.: IBBI/IPA-001/IP-P01405/2018-2019/12224 
AFA Certificate Number: AA1/12224/02/160223/103895 (Valid till 16 February 2023) 
  
Registered Address: 
C4/1002 The Legend Apartments, 
Sector 57, Gurgaon, 
Haryana ,122011 
E-mail: iphiteshgoel@gmail.com 
  
Correspondence Address: 
Supertech Limited 
21st-25th Floor, E-Square, Plot No. C2, 
Sector - 96, Noida, Gautam Buddha Nagar, 
Uttar Pradesh – 201303 

E-mail: cirpsupertech.nonev2@gmail.com 

 
 
On Tue, Dec 6, 2022 at 12:26 PM CIRP Supertech Non Eco‐Village 2 <cirpsupertech.nonev2@gmail.com> wrote: 
Dear Gaurav, 

 

137



3

 
We had provisionally admitted the amounts as per the balance in the books of account. For us to verify 
further, we will again request you to please share the detailed excel working based on which the claims 
have been filed by your goodself. 
 
This will help us in understanding your calculation and reconcile the claim amounts better. It would be 
highly appreciated if the same could be shared by today EOD. 
 
Regards,  
IRP team 
 
On Tue, Dec 6, 2022 at 9:42 AM Gaurav Luhadia <gauravluhadia@ltfs.com> wrote: 
Hi, 
Can you help us understand the reason for not considering delayed payment interest and other charges in your 
working 
 
On Mon, Dec 5, 2022 at 4:25 PM CIRP Supertech Non Eco‐Village 2 <cirpsupertech.nonev2@gmail.com> wrote: 
Dear Gaurav, 
 
Request you to please share the details by EOD today for us to complete our reconciliation and share the status 
ahead. 
 
Your cooperation in the above matter would be highly appreciated. 
 
Regards,  
IRP team 
 
On Thu, Dec 1, 2022 at 2:43 PM <cirpsupertech.nonev2@gmail.com> wrote: 

Dear Gaurav, 

  

Please find attached files for your reference and then let’s have a discussion. Additionally, we request you to 
share detailed excel working of your claims. 

  

  

Regards, 

IRP Team 

  

From: Gaurav Luhadia <gauravluhadia@ltfs.com>  
Sent: Thursday, December 1, 2022 1:20 PM 
To: cirpsupertech.nonev2@gmail.com 
Cc: Ruchir Jauhari <ruchirjauhari@ltfs.com>; Aparna Rawat <aparna.rawat@ltfs.com>; Jay Bhupali 
<jaybhupali@ltfs.com>; Hitesh Goel <iphiteshgoel@gmail.com>; teamsupertech 
<teamsupertech@alvarezandmarsal.com> 
Subject: Re: L&T Housing Finance Limited (LTHF) ‐ Financial Creditor Claim update 

  

Dear Sir, 

We wish to have further discussion on the amount that has been approved as per trail mail 

  

  

‐‐‐‐‐‐‐‐‐‐ Forwarded message ‐‐‐‐‐‐‐‐‐ 
From: CIRP Supertech Non Eco‐Village 2 <cirpsupertech.nonev2@gmail.com> 
Date: Wed, 16 Nov 2022 at 8:44 PM 
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Subject: L&T Housing Finance Limited (LTHF) ‐ Financial Creditor Claim update 
To: <jaybhupali@ltfs.com> 
Cc: Hitesh Goel <iphiteshgoel@gmail.com>, teamsupertech <teamsupertech@alvarezandmarsal.com> 

  

Dear Ma’am/Sir, 
  
This is to inform you that the Corporate Insolvency Resolution Process (“CIRP”) has been initiated against M/s. 

Supertech Limited (“Supertech”, “Corporate Debtor”, “CD”) under the provisions of Insolvency and Bankruptcy 

Code, 2016 (“IBC”) by an order of National Company Law Tribunal, New Delhi – Bench VI, dated March 25, 

2022 (“Admission order”, “Insolvency Commencement Date”). 
  
It is further pertinent to bring it to your knowledge that while directing initiation of the CIRP, the Hon’ble NCLT 

appointed the undersigned as the Interim Resolution Professional (hereinafter, “IRP”) for the Corporate Debtor in 

terms of the provisions of the IBC. 
  
On October 14th 2022, Ld. NCLAT passed and order that:  
"2. .....The IRP is to receive the claims and verify the same. The projects are many but looking into the facts of the 

present case, the verifications need to be completed by the IRP and the Status Report regarding the claims may be 

submitted by the next date." 

  

Please note that in furtherance to the claim verification process, against the claim submitted by you for 

INR 19,635,316,080 we are admitting INR  18,957,734,490 after verifying and reconciling your claim and 

supporting documents with the books of the Corporate Debtor. 
  

Name of Borrower  Project Name  Type of 
Facility  Amount claimed  Amount of claim 

admitted 

Supertech Limited 

Eco village I; North eye, 
Capetown;  

Crown tower; Upcountry 

Term Loan  4,105,971,029  3,744,127,210 

Total (A)      4,105,971,029  3,744,127,210 

Poise Realtech Pvt. Ltd  Up Country & Capetown  Corporate 
Guarantee  2,479,943,863  2,390,641,134 

Perpendicular Construction 
Pvt Ltd 

Eco‐Village‐II, III & Golf 
Country 

Corporate 
Guarantee  1,317,080,249  1,285,873,611 

Coast Realtors Pvt Ltd  Radiant Tower  Corporate 
Guarantee  1,008,956,076  984,691,720 

Brownish Reality Pvt Ltd  Eco‐Village‐I  Corporate 
Guarantee  1,974,785,711  1,922,464,610 

Coast Town planners Pvt ltd  North Eye  Corporate 
Guarantee  2,475,535,096  2,416,508,664 

Mabsoot Buildhomes India 
Pvt ltd  North Eye  Corporate 

Guarantee  2,452,489,015  2,392,872,500 

Ajnara & IVR Prime 
developers 

Ajnara Ambrosia 
Ajnara Panorama 

Corporate 
Guarantee  3,820,555,040  3,820,555,040 

Total (B)      15,529,345,051  15,213,607,280 
Grand Total (A+B)      19,635,316,080  18,957,734,490 

 

  
For any queries, you may email us or contact the undersigned. 
  
Mr. Brijesh Manglunia +91-9757479757 
Mr. Rohit Soni + 91-9617208822 
  
Kind Regards, 
  
Authorized representative 
For or on behalf of Hitesh Goel 

Interim Resolution Professional of Supertech Limited 

Insolvency Professional Registration no.: IBBI/IPA-001/IP-P01405/2018-2019/12224 
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AFA Certificate Number: AA1/12224/02/160223/103895 (Valid till 16 February 2023) 

  

Registered Address: - 

C4/1002 The Legend Apartments, 

Sector 57, Gurgaon, 

Haryana ,122011 

E-mail: iphiteshgoel@gmail.com 

  

Correspondence Address: 

Supertech Limited 

21st-25th Floor, E-Square, Plot No. C2, 

Sector - 96, Noida, Gautam Buddha Nagar, 

Uttar Pradesh – 201303 

E-mail: cirpsupertech.nonev2@gmail.com 

‐‐  

Jay Bhupali 
Chief Manager, Legal ‐ Special Situation Group 
L&T Financial Services 

 
Disclaimer: This e-mail contains PRIVILEGED AND CONFIDENTIAL INFORMATION intended solely for the use of the 
intended recipient(s). If you are not the intended recipient(s), please notify the sender by e-mail and delete the original 
message. Any misuse of this email is unlawful. Please note that any views or opinions presented in this email are solely 
those of the author and do not necessarily represent those of the company. L&T Financial Services, has taken every 
reasonable precaution to minimize risks of virus transmitting through email, however L&T Financial Services disclaims 
all responsibility and liability (including errors, loss and negligence) as a result of any virus in this e-mail. We 
recommend you to carry out your own virus checks and take any required precautions before opening the e-mail or 
attachment. Messages sent to or from this e-mail address may be stored on the L&T Financial Services e-mail system 
and L&T Financial Services reserves the right to monitor and review the content of all messages sent to or from this e-
mail address. 

 
Disclaimer: This e-mail contains PRIVILEGED AND CONFIDENTIAL INFORMATION intended solely for the use of the 
intended recipient(s). If you are not the intended recipient(s), please notify the sender by e-mail and delete the original 
message. Any misuse of this email is unlawful. Please note that any views or opinions presented in this email are solely 
those of the author and do not necessarily represent those of the company. L&T Financial Services, has taken every 
reasonable precaution to minimize risks of virus transmitting through email, however L&T Financial Services disclaims all 
responsibility and liability (including errors, loss and negligence) as a result of any virus in this e-mail. We recommend you 
to carry out your own virus checks and take any required precautions before opening the e-mail or attachment. Messages 
sent to or from this e-mail address may be stored on the L&T Financial Services e-mail system and L&T Financial 
Services reserves the right to monitor and review the content of all messages sent to or from this e-mail address. 

 
Disclaimer: This e-mail contains PRIVILEGED AND CONFIDENTIAL INFORMATION intended solely for the use of the 
intended recipient(s). If you are not the intended recipient(s), please notify the sender by e-mail and delete the original 
message. Any misuse of this email is unlawful. Please note that any views or opinions presented in this email are solely those 
of the author and do not necessarily represent those of the company. L&T Financial Services, has taken every reasonable 
precaution to minimize risks of virus transmitting through email, however L&T Financial Services disclaims all responsibility and 
liability (including errors, loss and negligence) as a result of any virus in this e-mail. We recommend you to carry out your own 
virus checks and take any required precautions before opening the e-mail or attachment. Messages sent to or from this e-mail 
address may be stored on the L&T Financial Services e-mail system and L&T Financial Services reserves the right to monitor 
and review the content of all messages sent to or from this e-mail address. 
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National Company Law Appellate Tribunal 

Principal Bench, New Delhi 

COMPANY APPEAL (AT) (INSOLVENCY) No. 356 of 2022 
(Arising out of Order dated 14th March, 2022 passed by National Company Law 

Tribunal, New Delhi Bench – II, in IA No. 1610/2020 & IA No. 4130/2020 in C.P. 
(IB) No.- 894/ND/2019).  

IN THE MATTER OF: 

IDBI Trusteeship Services Limited 
A Trusteeship Company having its registered 
office at 1009, Ansal Bhawan, KG Marg, 
New Delhi – 110001. ...Appellant 

Versus 

1. Mr. Abhinav Mukherji
R/o D-85, Panchseel Enclave,
New Delhi – 110017.  …Respondent No. 1 

2. Mr. Manoj Kumar Singh
(Erstwhile IRP of Palm Developers Pvt. Ltd.)
Now Replaced by Mr. Krit Narayan Mishra
(RP of Palm Developers Pvt. Ltd.
Vide Order 13/07/2022 of NCLT Delhi Bench-
II)
(Registration No. IBBI/IPA/IP-P00441/2017-18),
Having office at C-3, Ashoka Apartments,
Plot No. 8, Sector-12, Dwarka,
New Delhi – 110078.  …Respondent No. 2 

3. ECL Finance Limited
R/o Upper Ground Floor, Mercantile House,
15 Kasturba Gandhi Marg,
New Delhi – 110001.

…Proforma Respondent 
No. 3 

For Appellants: Dr. Abhishek Manu Singhvi, Sr. Advocate with 
Mr. Gaurav Mitra, Mr. Dev Roy, Himanshi 
Rajput, Mr. Atul Sharma and Mr. Aditya 
Vashisth, Advocates. 

For Respondent No.1: Mr. Abhijeet Sinha and Mr. Raghavendra M. 
Bajaj, Advocate for R-1.  

For IRP: Mr. Milan Singh Negi, Advocate for New IRP. 

ANNEXURE A-10
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Company Appeal (AT) (Insolvency) Nos. 356 & 358 of 2022 

WITH 

COMPANY APPEAL (AT) (INSOLVENCY) No. 358 of 2022 
(Arising out of Order dated 14th March, 2022 passed by National Company Law 

Tribunal, New Delhi Bench – II, in IA No. 1610/2020 & IA No. 4130/2020 in C.P. 
(IB) No.- 894/ND/2019).  

 
IN THE MATTER OF:    
 
1. ECL Finance Limited 
R/o Upper Ground Floor, Mercantile House,  
15 Kasturba Gandhi Marg, New Delhi – 110001. 

          
          
          ...Appellant No. 1 

 
 
2. Assets Care & Reconstruction Enterprises 
Ltd. (ACRE) 
(Asset Reconstruction Company established 
under the provisions of SARFAESI Act, 2002) 
R/o 2nd Floor, Mohandev Building, 
Tolstoy Marg, New Delhi – 110001.  

 
 
 
 
 
 
 
          …Appellant No. 2 

 

Versus 

 

1. Mr. Abhinav Mukherji 
R/o D-85, Panchseel Enclave, 
New Delhi – 110017.  

       
       
      …Respondent No. 1 

 
 
2. Mr. Manoj Kumar Singh 
(Erstwhile IRP of Palm Developers Pvt. Ltd.) 
Now Replaced by Mr. Krit Narayan Mishra 
(RP of Palm Developers Pvt. Ltd. 
Vide Order 13/07/2022 of NCLT Delhi Bench-
II) 
(Registration No. IBBI/IPA/IP-P00441/2017-18), 
Having office at C-3, Ashoka Apartments, 
Plot No. 8, Sector-12, Dwarka,  
New Delhi – 110078. 

 
 
 
 
      
 
 
 
 
 
 
       …Respondent No. 2 

 
 
3. IDBI Trusteeship Services Limited 
A Trusteeship Company having its registered 
office at 1009, Ansal Bhawan, KG Marg, 
New Delhi – 110001. 

 
 
 
 
 
       …Respondent No. 3 

 

For Appellants: Mr. Ramji Srinivasan, Sr. Advocate with            
Mr. Gaurav Mitra, Mr. Dev Roy, Mr. Atul 
Sharma, Ms. Renuka Iyer, Mr. Aditya Vashisth 

and Ms. Himanshi Rajput, Advocates. 
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For Respondent No.1: Mr. Abhijeet Sinha and Mr. Raghavendra M. 
Bajaj, Advocate for R-1.  

For IRP: Mr. Milan Singh Negi, Advocate for New IRP.  

J U D G E M E N T 

 [Per; Shreesha Merla, Member (T)]  

1. The present Appeals filed under Section 61(1) of the Insolvency and 

Bankruptcy Code, 2016, (hereinafter referred to as ‘The Code’) challenge the 

Impugned Order dated 14/03/2022 passed by the Learned Adjudicating 

Authority (National Company Law Tribunal, New Delhi Bench – II) in I.A. No. 

1610/2020 and in I.A. No. 4130/2020 filed in C.P. (IB) No. 894/ND/2019, 

whereby, the Adjudicating Authority, on an Application filed by a 

Homebuyer/Mr. Abhinav Mukherji has allowed the Application and held 

that ‘IDBI Trusteeship Services Limited’ and ‘ECL Finance Ltd.’/the 

Appellants are not ‘Financial Creditors’ and also observed that the 

Appellants are ‘Related Parties’ to the ‘Corporate Debtor’. ECL Limited is 

arrayed as Appellant No. 1 and ‘Assets Care & Reconstruction Enterprises 

Ltd.’ as Appellant No. 2 in Comp. App. (AT) (Ins.) No. 358 of 2022. Since both 

these Appeals deal with common facts and challenge a common Impugned 

Order, they are being disposed of by this Common Order.  

2. Facts in brief are that the Appellant/IDBI was appointed as a 

Debenture Trustee for the benefit of the Holders of certain Debentures 

issued by M/s. Saha Infratech Pvt. Limited (Issuer/Principal Borrower) vide 

Debenture Trustee Agreement dated 18/05/2016. The first Respondent Mr. 

Abhinav Mukherjee is the Homebuyer of the ‘Corporate Debtor’ having Claim 

of Rs.2,94,43,634/-; the second Respondent Mr. Krit Narayan Mishra is the 

RP of the ‘Corporate Debtor’, appointed vide letter dated 13/07/2021 in I.A. 
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1742/2021 replacing the erstwhile IRP, Mr. Manoj Kumar Singh. 

Appellant/M/s. ECL Finance Limited is the original Debenture Holder which 

has executed the Assignment Agreement dated 27/03/2020 whereby all 

rights in regard to the Financial Assistance were assigned in favour of 

Assets Care and Reconstruction Enterprise Limited (‘ACRE’). While so, in 

June 2016, Saha Infratech with a view to augment their resources issued 

110 Non-Convertible Debentures having a face value of Rs.1Crore/- each for 

an aggregate amount of Rs.110Crores/- and appointed the Appellant/IDBI 

to act as a Trustee for the Holders of the Debentures. At the request of the 

Issuer/‘Palm Developers Private Limited’ (hereinafter referred to as the 

‘Corporate Debtor’) and their Promoters, Debenture Holders agreed to 

subscribe to the Debentures and a Debenture Trust Deed dated 

01/07/2016 was executed amongst the Principal Borrower, the ‘Corporate 

Debtor’ (Corporate Guarantor) and the Appellant (Debenture Trustee) 

including the promoters. As per the terms of the Trust Deed a part of the 

Debenture Subscription amount was to be used for funding the construction 

of the ‘Project Encore’, being developed by the ‘Corporate Debtor’. The 

Debenture Holder as on date has made a subscription of the first tranche of 

the Debentures i.e., 110 amounting to Rs.110Crores/-. The second tranche 

has not been subscribed yet. Under the terms of the Debenture Trust Deed, 

payment of interest and all other accounts on the respective due dates was 

secured by an irrevocable Corporate Guarantee of the ‘Corporate Debtor’, 

executed vide Guarantee Agreement dated 02/07/2016. 

3. Additionally, the ‘Corporate Debtor’ executed and delivered a Demand 

Promissory Note, a Deed of Hypothecation, Mortgage Agreement on the 

properties of ‘Project Encore’, and Revenue Escrow Agreement in respect of 
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the entire receivables of the ‘Project Encore’ all dated 02/07/2016 in favour 

of the Appellants to secure the due performance of the terms and conditions 

of the Trust Deed. It was averred that the Principal Borrower and the 

Obligors committed defaults in performance of the terms of the Debenture 

Trust Deed, but the Appellants in utmost good fate continued with the 

Debentures with the hope that the Issuers/Obligors shall rectify the default 

in a timely manner. Despite repeated requests, as the defaults continued, 

the Appellants vide Letters dated 30/10/2018, 08/01/2019, 02/04/2019 

exchanged communication with the Issuer and the Obligors and the 

Corporate Guarantor highlighting the defaults and asking them to rectify the 

same.  

4. On 27/01/2020, CIRP against the ‘Corporate Debtor’ was initiated 

and Moratorium was issued. On 31/01/2020, the IRP made Public 

Announcement and on 10/02/2020 within the stipulated time frame, the 

Appellant submitted its ‘Form C’ showing default from the Year 2017 and 

claiming an amount of Rs.1,26,96,88,698/- as against the Principal and 

Interest ‘due and payable’ as on 27/01/2020. It was averred that on 

20/02/2020, the IRP constituted the CoC and the Appellant was made a 

member thereof; that subsequently, on 25/02/2020, the first Respondent 

filed I.A. 1610/2020 praying inter alia the following reliefs: 

(a) Rejections of the claim of the Appellants as accepted by the IRP of the 

‘Corporate Debtor’. 

(b) Reconstituting of the CoC after exclusion of the Appellants.  

(c) Restraining the Appellants from exercising any voting right in the CoC 

of the ‘Corporate Debtor’. 
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While issuing Notice in I.A. 1610/2020, the Adjudicating Authority vide 

Order dated 28/02/2020 directed the erstwhile IRP to restrain from holding 

any Meeting of CoC till the constitution of CoC was ascertained. 

5. The erstwhile IRP in his Reply to the Application I.A. 1610/2020 

denied the allegation made by the first Respondent and challenge the said 

Application on maintainability and submitted that on seeking legal opinion 

from his Counsel M/s. Dua Associates, the Claims of the Appellants and the 

third Respondent were admitted in accordance with Section 21(1) of the 

Code. The Adjudicating Authority vide Order dated 07/09/2020 modified 

the earlier Order dated 28/02/2020 to the extent that the erstwhile IRP was 

allowed to proceed in the matter in accordance with the provisions of the 

Code but was restrained from declaring the status of the Appellants until 

further Orders. 

6. While so, on an Application, filed by IDBI, bearing IA No. 1742/2021, 

the Adjudicating Authority appointed Mr. Krit Narayan Mishra new IRP on 

13/07/2021. Based on the Reply filed by the new IRP, the Articles of 

Association (AoA) of the ‘Corporate Debtor’, the terms of the Guarantee 

Deed, the Adjudicating Authority observed as follows: 

“39. On perusal of the Articles of Association (AOA) of 
the corporate debtor, we observe the part II of the 
Articles have overriding effect over the part 1 Articles 
and in case of conflict between the two, part II shall 
prevail over the part 1. And the clause referred to 
supra shows that the corporate debtor shall not take 
any decision without prior written approval of the 
debenture holders. We further observe that as per 
clause 7.1 of AOA, in the event of default both the 
debenture holders and lender have right to appoint 
their Nominee Director on the Board of the Company. 
 
40. The Respondent No. 2 and 3 in their written 
submissions have contended that though there is a 
provision but the respondents have not appointed 
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their nominee Director, which would be evident from 
the MCA date. As it is seen that part II of the Article of 
Association of the corporate debtor clearly says that 
in case of conflict between the two, part II shall 
prevail over the part I, which shows that Director, or 
Manager of the corporate debtor cannot take any 
decision without the written approval of the debenture 
holders. In other words, the debenture holder will 
actively participate in the policy making process of the 
corporate debtor. Therefore, we have not even an iota 
of doubt that the Respondents no. 2 and 3 are not in 
a position to have control over the policy decisions of 
the corporate debtor and on the composition of the 
board of directors. As per the definition of related 
party, what is required to be established is, whether 
a person is in a position to control the composition of 
the Board of Directors and it is not necessary that 
he/they is/are the director(s) of the corporate debtor 
or not. Hence, we are unable to accept the contention 
of the Respondent no. 2 and 3 that they have not 
nominated any Director as yet and they are not in a 
position to take part in the policy making process.  
 
41. For the reasons discussed above, we are of the 
considered view that in terms of the AOA, since the 
Respondents no. 2 and 3 are in a position to have 
control over the policy decisions of the corporate 
debtor and on the composition of the board of 
directors, hence they are related parties in terms of 
Section 5(24) of the IBC, 2016. 
 
42. At this juncture, we would also like to refer to the 
arguments advances on behalf of the Ld. Counsels 
appearing for the Respondent no. 2 and 3 that the 
verification of the claims can be made by the IRP only 
and Adjudicating Authority is not required to interfere. 
 
43. We are unable to accept this contention of the 
Respondent no. 2 and 3 as the duty of the IRP is only 
to verify the claims and in case, if any error has been 
committed by the IRP, the Adjudicating Authority is 
empowered under Section 60(5) of the IBC, 2016 to 
rectify such an error.  
 
44. Apart from that, it is also an admitted fact that 
the Guarantee was invoked on 07.04.2020 i.e., after 
the initiation of the CIRP on 27.01.2020. 
 
45. Therefore, the Ld. Counsel appearing for the 
Applicant has rightly submitted that the deed of 
guarantee was invoked after the initiation of CIRP. 
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Therefore, in terms of the moratorium declared under 
Section 14 of the IBC, 2016, the amount claimed by 
the Respondent No. 3 is not liable to be admitted.  
 
46. At this juncture, we would also like to refer to the 
contention of Respondent No. 2 and 3 that the 
Applicant has no locus standi to raise this issue. As 
we have also referred to the additionally reply filed 
by the IRP, therefore, on the request of IRP, this 
Adjudicating Authority is empowered to invoke 
section 60(5) IBC 2016 and consider whether the 
Respondent No. 2 and 3 are the Financial Creditor or 
not?  
 
47. Hence, we find, no force in the contentions raised 
on behalf of the Ld. Counsels appearing for the 
Respondent No. 2 and 3, that the application is not 
maintainable. 
 
48. In sequel to the above, we are of the considered 
view that the Respondents No. 2 and 3 can be treated 
as ‘creditors’ but they shall not be treated as 
‘Financial Creditors’ under Chapter II, Section 5(7) of 
the IBC, 2016. Hence, we have no option but to hold 
that the Respondents no. 2 and 3 are not the 
Financial Creditors and the admission of claims of the 
Respondents no. 2 and 3 as ‘Financial Creditor’ is 
contrary to the provisions of law. Accordingly, in 
terms of this order, the IRP/RP is directed to revise 
the claims of Respondents no. 2 and 3 and 
reconstitute the CoC. 
 
49. So far as the prayer of the applicant regarding the 
acceptance of interest is concerned, the IRP/RP is 
directed to examine the same on merit and in 
accordance with the provisions of law. 
 
50. Accordingly, in terms of aforenoted order, the IA 
1610/2020 stands disposed of.” 
 

(Emphasis Supplied) 
  

7. Submissions of the Learned Sr. Counsel appearing on behalf of 

the Appellants: 

• Learned Sr. Counsel Dr. Singhvi contended that the Adjudicating 

Authority has wrongly relied on the ratio of the Judgment of the 

Hon’ble Supreme Court in ‘Anuj Jain (IRP of Jaypee Infratech Ltd.)’ 
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(Supra) observing that the essentials of a ‘Financial Debt’, in 

particular, the ‘pre-requisite of disbursal’ is not satisfied in this case 

and therefore the Appellant is not a ‘Financial Creditor’ of the 

‘Corporate Debtor’. It is submitted that the Adjudicating Authority 

misrepresented ‘Anuj Jain’ case, overlooking para 43 of the 

Judgement which clearly states that ‘Financial Debt includes liability 

arising out of a guarantee’. Learned Counsel placed reliance on the 

Judgement of this Tribunal in ‘Ascot Realty Private Limited Vs. Ajay 

Kumar & Ors.’, (2020) SCC OnLine NCLAT 732, wherein it was held 

that for initiation of Insolvency Proceedings against the Corporate 

Guarantor, the element for disbursal of ‘Time Value of Money’ is not 

required. It was argued that ‘Anuj Jain (IRP of Jaypee Infratech Ltd.)’ 

(Supra) does not apply to the situation wherein claim is filed against 

the Corporate Guarantor/Obligors when CIRP is already initiated and 

pending.  

• It is strenuously contended by Dr. Singhvi that the Clauses in the 

Articles of Association (AoA) are restrictive covenants included as a 

means to protect and preserve the huge amount of loans. Clause 5.4 

of the AoA demonstrates that the Appellant does not have any hold 

over the composition of the Board of Directors; the only restrictive 

Clause with respect to change in the Board of Directors is ‘the 

Company showing a change in the composition of the Board of 

Company accept in accordance with the terms of the Articles of 

Debenture Trust Deed’. 

• It was submitted that the Appellants neither had power to appoint or 

alter the Directors of the Company. The power to appoint the nominee 
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Director and an observer only arises on the occurrence of the ‘event of 

default’ and that such power which is contingent upon occurrence of 

event of default, was never exercised by the Appellant.  

• In order of the entity to be termed as a ‘Related Party’, actual 

participation in the policy making process of the ‘Corporate Debtor’ 

ought to have been established. It was argued that Section 5(24)(i)(m) 

of the Code specifically states the person ought to be associated with 

the ‘Corporate Debtor’ and must have actual participation in the 

policy making process of the ‘Corporate Debtor’. Dr. Singhvi placed 

reliance on the ratio of the Hon’ble Supreme Court in ‘Arcelormittal 

India Pvt. Ltd.’ Vs. ‘Satish Kumar Gupta & Ors.’, (2019) 2 SCC 1, in 

which the Hon’ble Apex Court has observed that ‘control’ in the 

context of the ‘Related Party’, as defined under Section 5(21) of the 

Code, means a de facto control and will only include positive control 

and does not include mere power to restrict.  

• It was submitted by the Learned Sr. Counsel that the default occurred 

prior to the initiation of the CIRP of the ‘Corporate Debtor’ as 

evidenced by the letters of default issued by the Respondent to the 

Principal Borrowers and the Obligors dated 02/04/2019 and 

26/09/2019 which are much prior in time to the date of initiation of 

the CIRP. 

• The only basis of arriving at the conclusion by the Adjudicating 

Authority that there has been ‘no default’ is a settlement made by the 

first Respondent that as per the information received by the Applicant, 

the Issuer of the Debentures continued to service the Debentures and 

therefore there is no default in servicing the interest due on the 
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Debentures. It was strenuously contended that the Adjudicating 

Authority has failed to appreciate that filing of ‘Claims’ under the Code 

is governed by Section 3(6), Section 13(1)(b), Section 15(1)(c) and 

Section 18(1)(b) of the Code and none of these Sections mandate any 

pre-requisite of default. 

• Pre-conditions such as ‘existence of default’ is only to be satisfied 

when the Petition under Section 7 of the Code has been filed by a 

‘Financial Creditor’. It was further submitted that the Adjudicating 

Authority has erroneously applied the ratio of the Judgement in 

‘Laxmi Pat Surana Vs. Union of India & Anr.’, (2021) 8 SCC 481, on the 

premise that ‘default is a pre-requisite for filing of a Claim’. This 

Tribunal in ‘Axis Bank Vs. EDU Smart Services Pvt. Ltd. & Anr.’, 

Company Appeal (AT) (Insolvency) No. 302 of 2017 and ‘Andhra Bank 

Vs. M/s. F.M. Hammerle Textiles Ltd.’, Company Appeal (AT) 

(Insolvency) No. 61 of 2018, has held that even unmature and future 

debts are ‘debts’ for the purpose of filing of Claims. 

• It was strenuously contended by Dr. Singhvi that the first Respondent 

being a single allottee and not represented by an ‘Authorised 

Representative’ (‘AR’), had no locus standi to challenge the Claim of a 

separate ‘Financial Creditor’ already verified and admitted by the 

erstwhile IRP. The Adjudicating Authority has no Suo Moto powers 

under Section 60(5) of the Code to reverse or recall the decision of the 

erstwhile IRP and the sole Application filed was by a sole allottee with 

vested interest. It was submitted that bestowing powers on 

stakeholders to challenge the claims of competing stakeholders will 

lead to flood gates being opened and defeat the finality and certainty 
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to the decisions of the RP of verifying, collating and admitting Claims 

under Section 18(b) of the Code and Regulation 13(1) of the CIRP 

Regulations. 

• The first Respondent has 4.43% of the Voting Shares in the CoC and 

not being represented by (AR) cannot challenge the ‘Claims’ of the 

Appellants being ‘Financial Creditors’ already verified and admitted by 

the erstwhile IRP. 

• The Adjudicating Authority vide Order dated 21/10/2021, dismissed 

the Impleadment Application filed by ‘Ashray Social Welfare 

Association’ bearing I.A. No. 2366/2021 in the pending I.A. No. 

2275/2021 filed by the Appellant, on the ground of no locus standi as 

the Association had not filed the said Application through the ‘AR’. 

• Being the original lender, the Appellant has disbursed the amount of 

Rs.90Crores/- in terms of the Facility Agreement which is clearly 

shown in the Balance Sheet of the Borrowers/Saha Infratech for the 

FY 2018-19 and as such the debt of the Appellant is clearly 

acknowledged beyond doubt by the Borrower. 

• It is also evident from the Auditor’s Report and Forensic Audit Report 

that the allegations with regard to fraud are against the Management 

of the Borrower/Saha Infratech and the ‘Corporate Debtor’ and by no 

stretch of imagination, can these allegations be made against the 

Appellant and even if such allegations are proven to be correct, then 

the Appellant being a bona fide lender could also be an affected party 

who has lent a substantial sum of money.  

• Learned Counsel for the Appellants in support of their submissions 

placed reliance on the following Judgements:  
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Sr. No. Judgements Relevant Paras 
1. ‘Arcelor Mittal India Pvt. Ltd. Vs. Satish 

Kumar Gupta & Ors.’ (2019) 2 SCC 1. 
 

Paras 51-54 

2. ‘Ebix Singapore Pvt. Ltd. Vs. ‘CoC 
Educomp Solutions Ltd.’ (2022) 2 SCC 
401. 
 

Para 101 

3. ‘Ascot Realty Pvt. Ltd. Vs. Ajay Kumar 
Agarwal & Ors.’ (2020) SCC OnLine 
NCLAT. 
 

Paras 21-24, 28-
30 

4. ‘Axis Bank Ltd. Edusmart Vs. Services 
Pvt. Ltd.’, Company Appeal (AT) 
(Insolvency) 302 of 2017. 
 

Paras 36, 45, 46 
49-51 

5. ‘Andhra Bank Vs. M/s. FM Hammerle 
Textile Ltd.’ (2018) SCC OnLine NCLAT 
883. 
 

Paras 10-11 

6. ‘State Bank of India Vs. Mr. Animesh 
Mukhopadhyay’, (2021) SCC OnLine 
NCLAT 30. 
 

Para 14 

7. ‘State Bank of India Vs. Athena Energy’ 
(2020) SCC OnLine NCLAT 774. 
 

Paras 16-19 

8. ‘Edelweiss Asset Reconstruction 
Company Ltd. Vs. Gwalior Bypass 
Projects’, Company Appeal (AT) (Ins) No. 
1186 of 2019. 
 

Paras 8-9 

9. ‘Aashray Social Welfare Society Order in 
IDBI Trusteeship Services Ltd. Vs. Saha 
Infratech Pvt. Ltd.’, (IB) 1781 (ND)/2018. 
 

Paras 20-23 

10. ‘Phoenix ARC Pvt. Ltd. Vs. Spade 
Financial Services Ltd. & Ors.’, (2021) 3 
SCC 475. 
 

Paras 103-104 

11. ‘Sai Peace and Prosperity Apartment 
Buyers Association Vs. ASK Investment 
Managers Pvt. Ltd.’, Company Appeal 
(AT) (Ins) No. 252/2020. 
 

Para 34 
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8. Submissions of the Learned Counsel appearing on behalf of the 

first Respondent/Homebuyer: 

• Learned Counsel Mr. Abhijit Sinha submitted that the first 

Respondent is a ‘Financial Creditor’ as defined under Section 5 (8)(f), 

Explanation (i) of the Code and holds 4.43% of the Voting Shares in 

the CoC of the ‘Corporate Debtor’. It is strenuously argued that even a 

single Homebuyer in his role as a ‘Financial Creditor’ has the locus to 

challenge the admission of claims by the RP. The ‘AR’ has only a 

limited role of representing the ‘Financial Creditor’ in class in the CoC 

Meetings and vote on their behalf, therein as per Section 21(6)(A) of 

the Code. The AR does not have any duty/obligations to represent the 

Homebuyers before the Adjudicating Authority. The AR receives his 

fees for attending the Meeting of the CoC. There is no provision in the 

Code which prevents a single ‘Financial Creditor’ from challenging the 

illegal inclusion, of the claim, if any, of another creditor. 

• The Hon’ble Supreme Court in ‘Phoenix ARC Pvt. Ltd. Vs. Spade 

Financial Services Ltd. & Ors.’, (2021) 3 SCC 475, has held that 

‘Financial Creditor’ forming part of the CoC must be heard during 

such proceedings determining the status of other Financial Creditor’s. 

• There is no amount due to the Appellants from the Principal Borrower 

and hence there is no basis to file any ‘Claim’ in the CIRP of the 

Corporate Guarantor. The Appellant is the Trustee of the Debenture of 

Rs.100Crores/- issued by Saha Infratech which are held by ECL. The 

said Debentures have not been issued by PDPL and the amount of 

Rs.110Crores/- have also not been disbursed to PDPL. The Appellant 

also filed its claim in the CIRP on Saha Infratech which claim has not 
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been accepted by the IRP of Saha Infratech as the Appellant owes 

Rs.12,60,77,970/– to Saha Infratech and PDPL cannot in any event be 

saddled with any liability on account of the Corporate Guarantee 

which had illegally executed to secured redemption of Debentures 

issued by Saha Infratech. The Principal Borrower for default for far 

lesser amount then what it has claimed. 

• The third Respondent/ECL continued to disburse the amount to the 

Principal Borrower despite ‘default’ committed and interest and other 

parties in terms of the Debentures not having been paid. The defaults 

were committed from the Year 2017 itself to ECL has been continuing 

to disburse the loans to Saha Infratech till October, 2019. The 

Learned Counsel has drawn our attention to the dates and the 

amounts disbursed which is detailed as follows: 

Date Amount Disbursed (in Rs.) 

07.11.2017 50,00,00,000 

23.11.2017 10,00,00,000 

15.02.2018 8,00,00,000 

23.03.2018 7,00,00,000 

23.05.2018 7,00,00,000 

01.03.2019 2,00,00,000 

24.10.2019 25,00,000 

Total 84,25,00,000 

• It is submitted that the Appellant and ECL are the alter egos of the 

Promoters of the ‘Corporate Debtor’ and are hand in glove with the 

Promoters which is evident from the fact that the erstwhile RP had 

been suspended for two years by the IBBI for failing to proceed with 

the CIRP of the ‘Corporate Debtor’ since he had refused to constitute 

the CoC and adhere to the timelines in the CIRP process till ECL and 

Appellant were made part of the CoC. This stand of the erstwhile RP 
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only helped the Promoters of the ‘Corporate Debtor’ to the detriment of 

the interest of the Homebuyers. Vide Order dated 17/01/2022, the 

Adjudicating Authority has held that the IRP was in contempt of the 

directions passed in the Order dated September 2020. In the Order 

dated 08/04/2022 passed by the IBBI it was observed that the 

erstwhile IRP has erroneously constituted the COC by including the 

guarantee holders i.e., ECL and Appellant whose guarantee has not 

yet been invoked. 

• The Resolution Professional has appointed an Auditor for the 

performance of conducting the Forensic Audit Account and the said 

Report stated that the Appellant was fraudulently used as a vehicle to 

transfer funds from Saha Infratech Companies controlled by the 

Promoters of the ‘Corporate Debtor’ without any amount coming into 

it for its own use and the ‘Corporate Debtor’ was fraudulently made to 

mortgage its assets in favour of ECL and the Appellant for such round 

tripping of funds. 

• The non-reporting of the fraud committed by the Promoters of the 

‘Corporate Debtor’ to SEBI, the continued disbursal of finance to Saha 

Infratech despite the defaults, together with the fact that the 

‘Corporate Debtor’ was used as a vehicle to transfer funds from Saha 

Infratech to other Companies controlled by the Promoters and 

‘Corporate Debtor’ shows their collusion and hence they are nothing 

but alter egos of the Promoters of the ‘Corporate Debtor’. 

• Learned Counsel Mr. Sinha submitted that the Appellant is a ‘Related 

Party’ of the ‘Corporate Debtor’ and a bare reading of the AoA of the 

‘Corporate Debtor’ shows that the Debenture Holder, of the 
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Debentures issued by Saha Infratech, can control the composition of 

the Board of Directors of the ‘Corporate Debtor’ and all decisions 

taken in the Meeting of the Board of Directors are subject to the 

confirmation of the Debenture Holders and the Lender. The Debenture 

Holders is not only participating in the policy making process of the 

‘Corporate Debtor’ but control each and every facet of the business of 

the ‘Corporate Debtor’. 

• As per Clauses 5.4 and 7 of the AoA, the Debenture Holders not only 

formulated the Business Plan of the ‘Corporate Debtor’ but also 

control the Sales of Inventory, Bank Account, Salary and 

Remuneration of the Key Managerial Personnel of the ‘Corporate 

Debtor’. The ‘control’ is to such an extent that the ‘Corporate Debtor’ 

required the express approval of the Appellant before entering into any 

Builder Buyer Agreement with any prospective customer. 

• Learned Counsel placed reliance on Clause 5.4 of the AoA and also 

Clause 24(4) of the sanctioned letter dated 13/06/2017 in support of 

his argument that ECL also had the power to execute Sale Deeds for 

all the units to be sold in the project being developed by the ‘Corporate 

Debtor’. 

• The Shareholders of the ‘Corporate Debtor’ have given an irrevocable 

Power of Attorney (PoA) to the Appellant for conducting all business 

activities on behalf of itself. ECL, the Debenture Holder is a selling 

partner of the ‘Corporate Debtor’ as it has the controlling power to 

appoint Real Estate Agents, on behalf of the ‘Corporate Debtor’ for sale 

of specific residential units/inventory totaling to 1,77,900 square fts. 

saleable areas in various projects of the ‘Corporate Debtor’. 
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• As per the requirements of Section 5(24)(i) of the Code what has to be 

seen is only whether the person is in a position to control and there is 

no requirement under the law to verify if that person has actually 

exercised any control or not. Any person who can control the 

composition of the Board of Directors or corresponding governing body 

of the ‘Corporate Debtor’ will be a ‘Related Party’ and therefore the 

Debenture Holder and the Lenders by virtue of such control are 

‘Related Parties’ of the ‘Corporate Debtor’. 

• Clause 24(23) and Clause 24(24) of the sanctioned letter, Clauses 7.1, 

7.2 of the AoA and Clause 6.8 of the Facility Agreement evidence the 

control which the Appellant and ECL had over the functioning of the 

‘Corporate Debtor’. 

• It is submitted that ECL had positive control over the ‘Corporate 

Debtor’ and in support of his contention, the Learned Counsel relied 

on Clause 21 of the sanctioned letter, Schedule 1 to Amendment 1 of 

the Debenture Trust Deed, Clauses 14(12) and Clause 14(34) of 

Schedule 1 to Amendment No. 1 dated 16/10/2017 to the Debenture 

Trust Deed, Clause 24 of the sanctioned letter, Clause 4.1 of the AoA 

and the PoA executed on 22/09/2017. 

• The Appellants are a ‘Related Party’ under Section 5(24)(m)(iii) of the 

Code since the authorised signatory of the Appellant was an employee 

of Saha Infratech immediately prior to joining the services of the 

Appellant. 

• As per the ratio of the Hon’ble Apex Court in ‘Arcelor Mittal India Pvt. 

Ltd.’ (Supra), it was held that ‘so long as a person or persons acting in 

concert, directly or indirectly can positively influence, in any manner, 
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management or policy decisions, they could be said to be in control’. 

When the ‘Corporate Debtor’ itself was in dire need of funds to carry 

on the construction of ‘Project Encore’, yet it had transferred 

Rs.28Crores/- to ‘Related Parties’ of Saha Infratech at the instance of 

ECL. Such action demonstrates positive control apart from the fact 

that ECL had control over the entire Project Revenue Accounts 

including the payments made by the allottees of the ‘Corporate Debtor’ 

and the utilisation of revenue. ECL had sole control and the 

‘Corporate Debtor’ itself did not have any signatories to such Bank 

Accounts. By virtue of the PoA, ECL had complete authority to 

represent the ‘Corporate Debtor’ and do anything on its behalf. ECL 

had the power to approve or modify and finalise the business Plans of 

the ‘Corporate Debtor’. ECL had complete control over the 

appointment and removal of Key Managerial Personnel. All decisions 

of the Board of Directors of the ‘Corporate Debtor’ were to be held only 

in the presence of an observer of ECL or such Meetings were rendered 

invalid. 

• Lastly it was submitted by the Learned Counsel that the ‘Right to 

Payment’ from the ‘Corporate Debtor’ did not accrue as admittedly the 

Guarantee Deed was not invoked prior to the CIRP date. Learned 

Counsel placed reliance on the Judgement of the Hon’ble Apex Court 

in ‘Ghanshyam Mishra and Sons Private Limited Vs. Edelweiss Asset 

Reconstruction Company Limited’, (2021) 9 SCC 657, in support of his 

argument that there cannot be any invocation of guarantee post-

commencement of CIRP and that of the coming into effect of the Order 

of Moratorium, or prior transactions entered into by the ‘Corporate 
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Debtor’ stand frozen and no fresh liability can be fastened. Hence it is 

argued that the Appellant cannot make a ‘Claim’ in the CIRP on the 

basis of the Guarantee Deed which was never involved prior to the 

commencement of the CIRP of the ‘Corporate Debtor’ on 27/01/2020. 

Admittedly no notice which was mandatory in terms of Clause 2.1(ii) 

of the Guarantee Deed was issued to the ‘Corporate Debtor’ by the 

Appellant for the amount claimed in Form-C. 

• Learned Counsel also fairly conceded that the ratio of ‘Anuj Jain (IRP 

of Jaypee Infratech Ltd.) (Supra) may not be strictly applicable to the 

facts of this case as in the Guarantee Deed in almost all cases, the 

disbursement may not be directly to the ‘Corporate Debtor’. 

• Even after the Admission Order was passed, the Appellants were in 

collusion with the IRP. The Adjudicating Authority had clearly directed 

the erstwhile IRP to proceed with the CIRP vide Order dated 

07/09/2020, however the said IRP refused to proceed till the 

Appellants would be made part of the CoC. It was strenuously 

contended that since the Appellants are perpetuators of fraud and are 

‘Related Parties’ of the Promoters of the ‘Corporate Debtor’, their 

inclusion in the CoC would be illegal and detrimental to the interest of 

all the Homebuyers. 

• Learned Counsel in support of his contention placed reliance on the 

following Judgements: 

Sr. No. Judgements 
1. ‘Phoenix ARC Pvt. Ltd. Vs. Spade Financial Services Ltd. & 

Ors.’, (2021) 3 SCC 475. 
 

2. ‘Ghanshyam Mishra and Sons Private Limited Vs. Edelweiss 
Asset Reconstruction Company Limited’ (2021) 9 SCC 657. 
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3. ‘P. Mohanraj & Ors. Vs. Shah Brothers Ispat Private Limited’, 
(2021) 6 SCC 258. 
 

4. ‘Rajendra K. Bhutta Vs. Maharashtra Housing & Area 
Development Authority & Anr.’, (2020) 13 SCC 208. 

9. Submissions of the Learned Counsel appearing on behalf of the 

second Respondent/IRP of the ‘Corporate Debtor’: 

• It is submitted that vide Order dated 13/07/2021 Mr. Manoj Kumar 

Singh, the erstwhile IRP was removed on an Application preferred 

before the IBBI and the present IRP was appointed. 

• It is submitted that on his appointment, the IRP observed that ECL 

Finance Limited and IBBI Trusteeship Services Limited (Appellant) 

were the Holders of Corporate Guarantee executed by the ‘Corporate 

Debtor’ for Financial Assistance rendered to Saha Infratech and on 

admitting these Appellants in the CoC, they would hold about 88% 

Voting Shares. It is submitted that for a ‘Financial 

Creditor’/Guarantee Holder to claim against a Corporate Guarantor, 

the existence of default is a must. In the absence of any default on 

part of the Principal Borrower no liability can be fastened upon the 

Corporate Guarantor and placed reliance on the Judgment of the 

Hon’ble Supreme Court in ‘Laxmi Pat Surana’ (Supra). 

Assessment: 

10. The main issues which arise in these Appeals are: 

(a) Whether the Adjudicating Authority was right in applying the ratio of 

‘Anuj Jain (IRP of Jaypee Infratech Ltd.)’ (Supra) to the facts of the 

attendant case and holding that the Appellants are not ‘Financial 

Creditors’ in view of the fact that there was no ‘direct disbursal’ of 

amount to the ‘Corporate Debtor’/Guarantor. 
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(b) Whether an individual Homebuyer has the locus to challenge the 

admission of a Claim of another Creditor/‘Financial Creditor’. Whether 

the filing of the said Application had to be done through the 

‘Authorized Representative’ (AR) only. 

(c) Whether the Appellant can make a ‘Claim’ on the basis of the 

‘Guarantee Deed’ which was never invoked pre-commencement of the 

CIRP, and remained uninvoked even as on the date of filing of the 

‘Claim’, thereby meaning that ‘Right to Payment’ has not yet accrued. 

(d) Whether the Appellants are ‘Related Parties’ of the ‘Corporate Debtor’. 

Whether the Appellants were in a ‘position’ to ‘control’ the affairs of 

the ‘Corporate Debtor’, to fall within the ambit of the definition of 

‘Related Party’ as defined under Section 5(24) of the Code. 

11. At the outset, we address ourselves to the first issue raised by the 

Appellants that the Adjudicating Authority has erroneously relied on the 

Judgement of the Hon’ble Supreme Court in ‘Anuj Jain’ Case and held that 

there was no direct disbursal of amount by ECL to the ‘Corporate Debtor’ 

and hence the amount involved is not a ‘Financial Debt’ as defined under 

Section 5(8) of the Code. This Tribunal is of the considered view that ECL, 

being the original lender had disbursed the amount in terms of the Facility 

Agreement entered into and the disbursement of ‘debt’ is essentially to the 

Issuer/Borrower and not to the ‘Corporate Guarantor’ i.e., ‘Palm 

Developers’. By providing Corporate Guarantee, ‘Palm Developers’ has 

agreed to incur the ‘debt’, if ‘due and payable’. A Guarantee is included as 

one of the illustrations which specifies the definition of ‘Financial Debt’ 

under Section 5(8)(i) of the Code. This Tribunal in ‘Ascot Realty Private 

Limited’ (Supra) has held that for initiation of Insolvency Proceedings against 
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the Corporate Guarantor, the element of disbursal for ‘Time Value of Money’ 

is not required. We are of the considered view that despite the fact that there 

was no direct disbursal of amount to the Corporate Guarantor, any amounts 

released to the Issuer/Principal Borrower and not to the Corporate 

Guarantor does constitute ‘Financial Debt’ as defined under Section 5(8) of 

the Code and it cannot be said that such amounts do not have consideration 

for ‘Time Value of Money’. In the facts of the attendant case, it has to be only 

seen whether there was a ‘default’ and the amounts are ‘due and payable’ as 

on the date of filing of the ‘Claim’. 

12. Therefore, we hold that the ratio of ‘Anuj Jain’ (Supra) is not applicable 

to the facts of the attendant case on hand. 

Locus of the ‘Individual Homebuyer’/‘Financial Creditor’ to challenge 

the constitution of the CoC: 

13. Learned Sr. Counsel Mr. Gourav Mitra argued that a single 

Homebuyer cannot challenge whether the Appellants can be treated as 

‘Financial Creditors’ or not. It was submitted that reliance cannot be placed 

on ‘Phoenix Arc Pvt. Ltd.’ Vs. ‘Spade Financial Services Ltd. & Ors.’ (2021) 3 

SCC 475, as the Hon’ble Supreme Court in that judgement has held that 

AAA & Spade are backdoor entrants and are to be removed from the  

CoC. That ratio cannot be applied in this case as the Appellants are not 

related parties and did not contemplate any backdoor entry. Mr. Mitra 

argued that a lone Homebuyer cannot challenge the constitution of the CoC 

and placed reliance on Sections 25(a) and 21(6)(a)(b) in support of his 

contention that only an ‘Authorized Representative’ should represent the 

Homebuyer. Merely because the inclusion of the Appellants would reduce 

the voting percent, a single Homebuyer cannot decide the status of the CoC. 
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It is argued that this would constitute a serious conflict of interest and that 

any such challenge by a single Homebuyer would open the Pandora’s Box. 

Learned Sr. Counsel for IDBI, Dr. Singhvi also submitted that a single 

Homebuyer constituting miniscule voting share filed I.A. 1610/2020 and the 

Adjudicating Authority has ordered that the Appellant IDBI is not a 

‘Financial Creditor’ and cannot be a member of the CoC. Learned Sr. 

Counsel Mr. Ramji Srinivasan appearing for ECL further contended that a 

single Homebuyer does not have the locus to challenge the constitution of 

the CoC. 

14. Recently this Tribunal in ‘Aashray Social Welfare Society & Ors.’ Vs. 

‘Saha Infratech Pvt. Ltd. & Ors.’, Comp. (AT) (Ins) No. 904 of 2021 has 

discussed in detail the role of ‘Authorized Representative’ (‘AR’) and whether 

the Homebuyers/Welfare Society representing the Homebuyers have a right 

to be heard/impleaded and observed as follows: 

“12. The statutory scheme as is reflected from Section 
21(6-A) and Section 25-A of the Code indicates that 
the Authorised Representative is chosen to represent 
the creditor in a class in the CoC. The Authorised 
Representative needs to attend the meeting of the 
CoC and vote on behalf of the Financial Creditor to 
the extent of voting share of the Financial Creditor. 
The Adjudicating Authority in its order has referred to 
Regulation 16A Subregulation (5) of the CIRP 
Regulations, 2016. Regulation 16A deals with the 
Authorised Representative. Regulation 16A provides 
for procedure of choosing an Authorised 
Representative of creditors of the respective class. The 
Sub-regulation 16A(5) contains a clarifications, which 
is to the following effect:-  
 

“16A(5). The interim resolution professional or 
the resolution professional, as the case may be, 
shall provide an updated list of creditors in each 
class to the respective authorised representative 
as and when the list is updated. Clarification: 
The authorised representative shall have no role 
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in receipt or verification of claims of creditors of 
the class he represents.”  

 
13. The clarification under Regulation 16A(5) is that 
the Authorised Representative shall have no role in 
receipt or verification of claims of creditors of the class 
he represents. The Authorised Representative is to be 
chosen after claims of Financial Creditors in a class is 
submitted in Form-CA. The stage of choosing an 
Authorised Representative of a creditor in a class is 
much after receipt of a claim under Chapter IV of the 
Regulation and after verification of a claim under 
Regulation 13. After verification of claim under 
Regulation 13, list of creditors is made available for 
inspection by the person who have submitted proof of 
claim and is available for inspection by others as 
enumerated under Regulation 13. The clarification 
appended to Regulation 16A(5) is only clarification to 
the statutory scheme delineated under the 
Regulations and the Code that the Authorised 
Representative has no role in respect of verification of 
claim of a creditor in class. Can it be said that the 
Authorised Representative has no role in respect of 
verification of claims of creditors, therefore, the 
Financial Creditors in a class themselves have also 
no right with regard to receipt or verification of claims. 
The answer is obviously no. The Financial Creditor in 
class have every right to submit their claim giving 
proof of verification.  
 
14. The mere fact that the Authorised Representative 
of a creditor in a class have no role in receipt and 
verification of the claim of the creditors, it cannot be 
held to mean that creditors in a class have no right 
with regard to receipt and verification of their claim. 
The clarification as contained in Regulation 16A(5) 
has been read by the Adjudicating Authority to an 
extent which it never meant. The conclusion recorded 
by the Adjudicating Authority in paragraph 23 on the 
basis of erroneous interpretation of Regulation 16A(5) 
resulted in a wrong conclusion that the creditors in a 
class have no role in receipt or verification of claims of 
creditors.  
 
15. The present is a case where the question for 
consideration is the right of impleadment of 
Appellants in Applications filed by Respondent No. 2 
and 3 challenging the rejection of their claim as 
Financial Creditors. The Appellants are also Financial 
Creditors in a class and they represent majority of the 
Homebuyers in class, as has been pleaded by the 
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Appellants. The Financial Creditors in a class, who at 
present consist of 99.85% of CoC, have every right to 
be heard in the Applications filed by Respondent No. 
2 and 3 whose claim has been partly and fully 
rejected, respectively by the IRP. The Authorised 
Representative under the statutory scheme as noticed 
above is to represent the Financial Creditors i.e., 
Homebuyers in a class for a limited purpose i.e., for 
attending meetings of the CoC and voting on behalf of 
the Financial Creditors in a class. It cannot be said 
that since the Authorised Representative has not 
came up before the Adjudicating Authority for filing 
the impleadment application, the Appellants who 
themselves are Homebuyers have no right to 
participate in the adjudication initiated by filing 
applications by Respondent No. 2 and 3.” 
 

(Emphasis Supplied) 
 
15. Having regard to the aforenoted observations, the contention of the 

Appellants that the first Respondent/Homebuyer has only 4.43% of the 

Voting Share in the CoC and not represented through the Authorised 

Representative and hence has no locus to challenge the claim of the 

Appellants, is untenable. The Hon’ble Supreme Court in ‘Phoenix Arc Pvt. 

Ltd.’ Vs. ‘Spade Financial Services Ltd. & Ors.’ (2021) 3 SCC 475 has held 

that ‘Financial Creditors’ forming part of the CoC must be heard during 

proceedings which would establish the status of other ‘Financial Creditors’. 

Keeping in view the principle laid down in ‘Phoenix ARC Pvt. Ltd. (Supra) and 

in ‘Aashray Social Welfare Society & Ors.’ (Supra) we are of the considered 

view that the first Respondent/Homebuyer has every right to be heard and 

has the locus to challenge the Claim of the Appellants. 

16. Having held so, now we address ourselves to the contention of the first 

Respondent/Homebuyer that there is no ‘default’ as on the date of initiation 

of CIRP as the Corporate Guarantee was not invoked as on the date of 

commencement of CIRP, as on the date of filing of the ‘Claim’. 
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17. The Learned Adjudicating Authority has held that as the Guarantee 

was invoked on 07/04/2020 i.e., after the initiation of CIRP on 27/01/2020, 

the amount claimed by the Appellants cannot be admitted in terms of the 

Moratorium declared under Section 14 of the Code. It is the case of the first 

Respondent/Homebuyer that the Appellants did not have any ‘Right to 

Payment’ as post-commencement of CIRP, there cannot be any invocation of 

Guarantee. Learned Counsel Mr. Sinha placed reliance on the Judgements 

of the Hon’ble Supreme Court in ‘Ghanshyam Mishra and Sons Private 

Limited Vs. Edelweiss Asset Reconstruction Company Limited’ (2021) 9 SCC 

657, ‘P. Mohanraj & Ors. Vs. Shah Brothers Ispat Private Ltd. (2021) 6 SCC 

258, and ‘Rajendra K. Bhutta Vs. Maharashtra Housing & Area Development 

Authority & Anr.’ (2020) 13 SCC 208, in support of his argument that, on the 

coming into effect of the Order of Moratorium, all prior transactions entered 

into by the ‘Corporate Debtor’ stand frozen and no liability can be fastened. 

It was also contended by the Counsel that the Appellants cannot have any 

valid claim in the CIRP of the ‘Corporate Debtor’ as the liability of the 

‘Corporate Debtor’/Corporate Guarantor can never be more than that of the 

Principal Borrower. In Column 4 of Form-C, the Appellant had filed a claim 

of Rs.1,26,96,88,698/-. The Appellant has also filed a claim of 

Rs.1,30,96,46,399.24/- in the CIRP of the Principal Borrower/M/s. Saha 

Infratech. It was also submitted that RP of Saha Infratech has not accepted 

the Claim of the Appellant and has held that the Appellant in fact owes 

Rs.12,60,77,970/- to Saha Infratech. Hence, even as per the Guarantee 

Deed, ‘Palm Developers’ being the Corporate Guarantor cannot have any 

liability if the Principal Borrower itself has no liability towards the Appellant. 

It was further contended that as per the Appellant’s own calculation the 
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amounts due as on 28/01/2020 from the Principal Borrower is only 

Rs.9,16,66,666/-. As the CIRP commencement date of the Corporate 

Guarantor is 27/01/2020, the overdue amount from the Principal Borrower 

should be lesser than Rs.9,16,66,666/- as on such date.  

18. A perusal of the documents on record evidence that the Appellants 

had recalled the entire redemption amount with respect to the Debentures 

on 25/03/2020 after the CIRP commencement date of Palm Developers 

(27/01/2020) and Saha Infratech (28/02/2020). It is also an admitted fact 

that no Notice in terms of Clause 2.1(ii) of the Guarantee Deed was ever 

issued to the ‘Corporate Debtor’ for an amount of Rs.1,26,96,88,698/- by 

the Appellants. Dr. Singhvi appearing for IDBI contended that it is 

misleading to say that Clause 9.16 of the Agreement refers to only a tranche 

amount. It is submitted that ‘Financial Debt’ in favour of the Appellant is 

essentially the liability/obligation in respect of the Appellant’s claim arising 

from and upon the failure of Saha/Principal Borrower to comply with the 

payments to be made as per the Debenture Trust Deed and also evident 

from the several defaults in respect of the failure in the payment of the 

amounts in relation to the Non-Convertible Debentures (NCDs). In terms of 

Clause 2.3.2 of the Guarantee Deed, the Guarantee was irrevocable and not 

subject to any prior Notice to demand upon or act against the Principal 

Borrower or issue any prior Notice to the Corporate Guarantor with regard 

to any default made by the Principal Borrower.  

19. Section 3(6) of the Code defines ‘Claim’ as hereunder: 

“3(6) “claim” means—  
(a) a right to payment, whether or not such right is 
reduced to judgment, fixed, disputed, undisputed, 
legal, equitable, secured or unsecured;  
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(b) right to remedy for breach of contract under any 
law for the time being in force, if such breach gives 
rise to a right to payment, whether or not such right is 
reduced to judgment, fixed, matured, unmatured, 
disputed, undisputed, secured or unsecured;” 
 

20. Dr. Singhvi drew our attention to Clause 14.1 of the Debenture Trust 

Deed dated 01/07/2016, wherein it is stated that occurrence of one or more 

of the following events shall constitute a ‘Right Related Default’: 

“14. EVENT OF DEFAULT  
 
14.1 Payment Related Default.  
 
Occurrence of one or more of the following events 
shall constitute a "Payment Related Default":  
 
(i) Default is committed in payment of the Interest, the 
Default Interest and, or, the Redemption Amounts ln 
accordance with this Deed;  
 
(ii) If any amount paid under the Transaction 
Documents (including any payment on a Interest 
Payment Date and, or, a Redemption Date) cannot be 
remitted and is not paid at the place and in the 
currency in which it is expressed to be payable; 
  
(iii) Failure to redeem all and not less than all the 
Tranche 1 Debentures and, or, the Tranche 2 
Debentures on the expiry of the respective Tenor by 
payment of the Redemption Amounts, in full, in 
accordance with this Deed;  
 
(iv) Non-payment of amounts reimbursements/ fees 
including the fees payable to the Debenture Trustee, 
the Debenture Holders' Representatives, the 
Depository and the depositories agent, the Utilization 
Escrow Agent and the Project Revenue Escrow Agents 
and the credit rating agency and reimbursements/ 
payments to be made to the Debenture Trustee under 
the terms of this Deed (including as set forth in 
Section 15.2 hereto); and, or,  
 
(v) Any shortfall or failure to maintain the requisite 
amounts towards the DSRA.” 
 

21. Default means non-payment of debt when whole or any part or 

instalment of the amount of debt has become ‘due and payable’ and is not 
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paid by the Debtor or the ‘Corporate Debtor’ as the case maybe. The Learned 

Counsel relies on the letters dated 02/04/2019 and 26/09/2019 which 

communicate that there are amounts to be paid by the Principal Borrower. 

The issue which requires to be ascertained is whether these amounts were 

‘due and payable’ as on the date of filing of the ‘Claim’ by the Appellants. 

22. It is the case of the Respondents that despite multiple defaults on part 

of Saha, the Appellant/ECL continued to disburse further amounts and was 

evergreening the loans extended by it to Saha thereby facilitating payment of 

interest by Saha to itself so that loan account of Saha remains regular in its 

banks. The Respondent filed as statement to establish that an amount of 

Rs.84,25,00,000/- was disbursed by ECL even as on 24/10/2019 to Saha. 

23. However, at this juncture, the moot question which falls for 

consideration is whether the ‘Claims’ of the Appellants can be admitted 

keeping in view that the Corporate Guarantee was never invoked pre-

commencement of CIRP, or as on the date of filing of the Claim, especially 

having regard to the fact that the ‘Corporate Debtor’ is the ‘Corporate 

Guarantor’. The fact which is to be kept in mind is that the Appellants have 

not preferred any Section 7 Applications, but have filed ‘Claims’ in the 

ongoing CIRP Proceedings of the Principal Borrower/Saha and the Corporate 

Guarantor/Palm Developers.  

24. A few dates are also relevant here. Briefly put, the Section 9 

Application preferred by an ‘Operational Creditor’ was admitted on 

02/01/2020. The actual recall Notice was admittedly issued on 

25/03/2020. The Public announcement was made on 31/01/2020. On 

03/02/2020, a reminder letter was sent to Saha for payment of 

Rs.9,16,66,666/- against the NCDs. On 10/02/2020 ITSL and ECL 
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submitted Form C Claiming Rs.126,96,88,698/-, the debt incurred shown 

was when the NCDs were issued to Saha. The amount mentioned in the 

letter dated 16/12/2019 to ‘Corporate Debtor’ was Rs.9,16,66,666/-. On 

17/02/2020, subsequent to CIRP commencement, Notice was issued by 

ECL and ITSL to Saha that as per RBI guidelines all accounts where loan 

repayment is overdue for more than 60 days, Appellants are required to 

disclose the same to RBI as ‘Special Mention Account 2’. In their Reply dated 

18/09/2020 to I.A. 1610/2020, ITSL and ECL took a stand that defaults 

were being committed since 2017 itself but that debentures were continued 

in good faith. On 16/05/2021 RP of Saha rejected the Appellants’ claims 

and demanded that the Appellants owed Rs.12,60,77,970/- to Saha, the 

Principal Borrower. On 13/07/2021, on an Application filed by IBBI, I.A. 

1742/2021, Adjudicating Authority has appointed Mr. Mishra as the new 

IRP who published the Forensic Audit Report on 12/03/2022. 

25. Learned Counsel Dr. Singhvi has placed reliance on the Judgement of 

this Tribunal in ‘Axis Bank Limited’ Vs. ‘Edu Smart Services Pvt. Ltd.’, Comp. 

App. (AT) (Ins) No. 302 of 2017, wherein this Tribunal has held as follows:  

“54. Therefore, stand taken by the respondents that 
the claim has not been matured cannot be ground to 
reject the claim.  
 
55. Section 25 provides the duties of Resolution 
Professional. As per Section 25(2)(e), the Resolution 
Professional is required to maintain an updated list of 
all the claims. Aforesaid fact also suggests that the 
maturity of a claim or default of debt are not the 
guiding factors to be noticed for collating or updating 
the claims. The 111atter can be looked from another 
angle. It is only in case of ‘debt' and ‘default', a 
'Financial Creditor' or 'Operational Creditor', may file 
applications under Section 7 or 9. The 'Corporate 
Applicant’ has also right to file application under 
Section 10 for initiation of Corporate Insolvency 
Resolution Process against itself if it has defaulted to 
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pay the 'debt'. It does not mean that the persons 
whose debt has not been matured cannot file claim. 
The 'Financial Creditors' or 'Operational Creditors' or 
'secured or unsecured creditors' all are entitled to file 
claim.  
 
56. Therefore, we hold that maturity of claim or 
default of claim or invocation of guarantee for 
claiming the amount has no nexus with filing of claim 
pursuant to public announcement made under 
Section13(1)(b) r/w Section15(1)(c) or for collating the 
claim under Section 18(1)(b) or for updating claim 
under Section 25(2)(e). For the purpose of collating 
information relating to assets, finances and 
operations of Corporate Debtor or financial position of 
the Corporate Debtor, including the liabilities as on 
the date of initiation of the Resolution Process as per 
Section 18(1), it is the duty of the Resolution 
Professional to collate all the claims and to verify the 
same from the records of assets and liabilities 
maintained by the Corporate Debtor.” 

 
26. It is pertinent to mention that the aforenoted Judgement ‘Axis Bank 

Limited’ (Supra) relied heavily upon by the Appellants has been overruled by 

this Tribunal in the subsequent decision in the case of ‘Edelweiss Asset 

Reconstruction Company Limited’ Vs. ‘Orissa Manganese and Minerals Ltd.’, 

2019 SCC OnLine NCLAT 764. Even ‘Andhra Bank Vs. M/s. F.M. Hammerle 

Textiles Ltd.’, (Supra) is not applicable in view of the subsequent decision. 

The Hon’ble Supreme Court in ‘Ghanshyam Mishra and Sons Private Limited’ 

Vs. ‘Edelweiss Asset Reconstruction Company Limited’, (2021) 9 SCC 657, 

(Supra), has addressed to this issue. It is pertinent to reproduce the relevant 

paras with respect to invocation of Corporate Guarantee as hereunder: 

“110. NCLT found that by email dated 6-1-2018 
EARC had submitted its claim in Form "C' for an 
amount of Rs 648,89,62,395. In response to the said 
email, RP sought a clarification as to whether the 
corporate guarantee had been invoked by the 
applicant. RP had not received any response till 21-2-
2018 from EARC. Despite repeated requests made by 
RP, EARC did not respond to the query made by RP. 
From the record placed before NCLT, it was 
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clear that EARC had not invoked the corporate 
guarantee. NCLT therefore posed a question to 
itself, as to whether an uninvoked corporate 
guarantee could be considered as matured claim 
of the applicant. NCLT found that once the 
moratorium was applied under Section 14 of the I&B 
Code, EARC was prevented from invoking the 
corporate guarantee. NCLT further found that the 
OMML's guarantee had not been invoked by EARC till 
the date of completion of CIRP process and once the 
moratorium was imposed, it could not invoke the 
corporate guarantee. NCLT therefore found that there 
is no illegality or irregularity in not admitting the 
claim of EARC. 
 
………………………………………………………………….. 
 
124. Shri Bhushan, learned counsel appearing on 
behalf of EARC, strongly relying on the judgment of 
NCLAT dated 14-8-2018 passed in Export Import 
Bank of India v. JEKPL (P) Ltd. Resolution 
Professional, submits that NCLAT itself in the said 
case had held that invocation of corporate guarantee 
has no nexus with filing of the claim pursuant to 
public announcement made under Section 13(1)(b) 
read with Section 15(1)(c) of the I&B Code and also 
for collating the claim under Section 18(1)(b) or for 
updating claim under Section 25(2)(e). He submits 
that civil appeal challenging the said judgment and 
order has been dismissed by this Court vide order 
dated 23-1-2019. 
 
125. He submits that NCLAT itself in the said Export 
Import Bank of India case had directed EXIM Bank 
and Axis Bank to be treated as "financial creditors" 
and had further directed them to be given 
representation on CoC. He submits that, however, in 
the present case, NCLAT has taken a contrary view. 
He therefore submits that in the alternative this Court 
should direct RP/CoC to treat EARC as a "financial 
creditor" and give it representation on CoC and take a 
decision in accordance with law. 
 
126. We find that the said case, on facts, would not 
be applicable to the case at hand. No doubt that the 
appeal filed against the judgment and order of NCLAT 
dated 14-8-2018 has been dismissed by this Court on 
23-1-2019. However, it is a settled law that dismissal 
of a special leave petition/appeal does not amount to 
affirmation of the view taken in the judgment 
impugned in the special leave petition/appeal. It will 
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also be relevant to refer to the order passed by this 
Court dated 23-1-2019 while dismissing the appeal, 
which reads thus: 
(Atyant Capital India Fund I case, SCC OnLine SC 
paras 3-5) 
"Civil Appeal No. 10134 of 2018 
 
3. We have heard the learned counsel for the parties 
and perused the relevant material on record. 
 
4. The civil appeal is dismissed. 
5. It will be open for the appellant to urge all points as 
may be available to it in law before the appropriate 
forum, if so advised." 
 
It will thus be clearly seen that this Court in Atyant 
Capital Fund I case while dismissing the appeal has 
reserved the liberty to the appellant to urge all points 
as may be available to it in law before the appropriate 
forum. 
 
127. It is to be noted that in the appeal before NCLAT, 
EXIM Bank as well as Axis Bank had taken steps 
immediately after the claim of the said Banks on the 
basis of corporate guarantee came to be rejected by 
RP/CoC. After rejection of the claim, the said Banks 
had filed an application under Section 60(5) before 
NCLT. On NCLT rejecting the said claim, those Banks 
had approached NCLAT in appeals which were 
allowed and the order, as stated hereinabove, was 
passed. 
 
…………………………………………………………………... 
 
133. We are therefore of the considered view that the 
appeal deserves to be allowed by expunging SCC 
OnLine NCLAT paras 28, 42, 43, 51 and 52 from the 
judgement of NCLAT dated 23-4-2019. It is ordered 
accordingly. The judgement and order passed by 
NCLT dated 22-6-2018 is upheld. No costs.” 
 

(Emphasis Supplied) 
 

27. It is seen from the aforenoted Judgement that an uninvoked 

Corporate Guarantee cannot be considered as a ‘Matured Claim’. In para 

133 of the aforenoted Judgement the Hon’ble Supreme Court has upheld the 

finding of the Adjudicating Authority that once the moratorium was applied 
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under Section 14 of the Code, a Corporate Guarantee cannot be invoked. 

Though this is a case where the Resolution Plan has been approved, the fact 

remains that the Principle that a Corporate Guarantee cannot be invoked 

once the CIRP has commenced and that an uninvoked Corporate Guarantee 

as on date of filing of the Claim, cannot be considered as ‘Matured Claim’ 

has been laid down by the Hon’ble Supreme Court. 

28. We also place reliance on the observations of the Hon’ble Supreme 

Court in para 38 of ‘Swiss Ribbons Pvt. Ltd. & Anr.’ Vs. ‘Union of India & 

Ors.’, (2019) 4 SCC 17, in which it is stated as follows: 

“38. In this context, it is important to differentiate 
between "claim", "debt» and default». Each of these 
terms is separately defined as follows:- 
 
3. Definitions- in this Code, unless the context 
otherwise requires- xxx 
 
(6) "claim" means –  
 
(a) a right to payment, whether or not such right is 
reduced to judgment, fixed, disputed, undisputed, 
legal, equitable, secured or unsecured; 
 
(b) right to remedy for breach of contract under any 
law for the time being in force, if such breach gives 
rise to a right to payment, whether or not such right is 
reduced to judgment, fixed, matured, unmatured, 
disputed, undisputed, secured or unsecured; xxxxxxx 
 
(11) "debt" means a liability or obligation in respect of 
a claim which is due from any person and includes a 
financial debt and operational debt: 
 
(12) "default" means non-payment of debt when 
whole or any part or instalment of the amount of debt 
has become due and payable and is not paid by the 
debtor or the corporate debtor, as the case may be; 
xxxxx 
 
Whereas a "claim" gives rise to a "debt" only when it 
becomes "due", a "default" occurs only when a "debt" 
becomes "due and payable" and is not paid by the 
debtor. It is for the reason that a financial creditor has 
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to prove "default" as opposed to an operational 
creditor who merely "claims" a right to payment of a 
liability or obligation in respect of a debt which may 
be due. When this aspect is borne in mind, the 
differentiation in the triggering of insolvency 
resolution process by financial creditors Under 
Section 7 and by operational creditors Under Sections 
8 and 9 of the Code becomes clear." 
 

(Emphasis Supplied) 
 

29. It is clear from the observations made by the Hon’ble Supreme Court 

in the aforenoted Judgement ‘Swiss Ribbons Pvt. Ltd. & Anr.’ (Supra) that a 

‘Claim’ gives rise to a debt only when it becomes due. A ‘Claim’ is wider in its 

scope then debt. A claim may be due or may not be due, but a debt must be 

a claim which is due. A complete mechanism has been provided in IBC, 

2016 as to how and when claims become ‘due and payable’ and debt owed. 

In the instant case, the CIRP commencement date of the ‘Corporate Debtor’ 

is 27/01/2020 and the Appellant had recalled the entire redemption 

amount with respect to debentures on 25/03/2020 subsequent to the 

initiation of CIRP. The Adjudicating Authority recorded that the Corporate 

Guarantee was invoked on 07/04/2020. The claims were filed by the 

Appellants on 10/02/2020. This Tribunal is of the earnest view that the 

Appellants cannot Claim the amounts in the CIRP of the ‘Corporate Debtor’ 

who is a ‘Corporate Guarantor’ on the basis of the Deed of Guarantee which 

was never invoked as on the date of filing of the Claims. The record also 

does not show that any Notice in terms of Clause 2.1(ii) of the Deed of 

Guarantee was ever issued to the ‘Corporate Debtor’. We do not find any 

substance in the argument of the Appellant Counsel that no such Notice is 

required to be issued as invocation of Guarantee is not a pre-condition to file 
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a ‘Claim’. The Deed of Guarantee stipulates such a notice to be issued which 

was never sent as the Deed was never invoked prior to CIRP filing of Form C.  

30. In ‘SBI’ Vs. ‘Orrisa Manganese & Minerals Ltd.’ dated 22/06/2018, 

EARC (Edelweiss Asset Reconstruction Co. Ltd.) filed an Application before 

the Adjudicating Authority, (NCLT) Kolkata in CA(IB) 470/KB/2018 in CP 

(IB) No. 371/KB/2017 challenging the decision of the RP in not admitting 

the claim of the Applicant. In this case, the ‘Corporate Debtor’ had executed 

a guarantee securing loan received by APNRL which has been given by India 

Infrastructure Finance Company Ltd. (IIFCL). The Corporate Guarantee 

executed by the ‘Corporate Debtor’ was in favour of IIFCL, which assigned 

its rights to the Applicant, who filed their Form C but have not invoked the 

Corporate Guarantee. The Adjudicating Authority has categorically held that 

the Applicant was prevented from invoking Corporate Guarantee during 

Moratorium and that RP has rightly rejected the Claim as the Corporate 

Guarantee was not invoked. In an Appeal preferred by Edelweiss Asset 

Reconstruction Company Ltd. (EARC), NCLAT reversed its decision passed 

in ‘Axis Bank’ (Supra) and has held that on declaration of moratorium, it 

was not open to EARC to invoke the Corporate Guarantee and held that the 

IRP has rightly not accepted the claim of the Appellant/EARC. As the 

Resolution Plan was already approved in that case, the Hon’ble Supreme 

Court in ‘Ghanshyam Mishra and Sons Private Limited’ (Supra) in paragraph 

133 has also closed the right of EARC in terms of taking any further action. 

Therefore, we are of the view that the ratio of the Hon’ble Supreme Court in 

‘Ghanshyam Mishra and Sons Private Limited’ (Supra), is squarely applicable 

to the facts of this case and hence we are of the considered view that when 

the ‘Corporate Debtor’ is a ‘Guarantor’ and when the ‘Corporate Guarantee’ 
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has never been invoked prior to the commencement of the CIRP, as on the 

date of filing of the Claims, the ‘Right to Payment’ has not accrued. 

31. Additionally, IBBI vide Order dated 08/04/2022, in the matter of 

Erstwhile IRP, suspended his services for two years and made observations 

in its ‘Analysis & Findings’ in paras 4.10 and 4.13 and finally held that the 

IRP failed to conduct the CIRP as per the provisions of the Code. It was 

observed that ‘since the Corporate Guarantees were not invoked yet and the 

two Corporate Guarantors were not eligible to join the CoC, a CoC could have 

been constituted with the remaining members and claims of homebuyers 

verified, but the IRP took advantage of his own mistake wrongly including the 

two Corporate Guarantor in the CoC and delayed the CIRP by 309 days’. 

32. It is the further case of the first Respondent that the RP of the 

Principal Borrower has not admitted the claims of the Appellants. A perusal 

of the email dated 16/05/2021 addressed by the IRP of the Principal 

Borrower to IDBI shows rejection of the Claim of IDBI on the ground of being 

a ‘Related Party’ and that an amount of Rs.12,60,77,970/- is recoverable 

from them. When the Appellants’ Claim has been rejected in the CIRP of the 

Principal Borrower, the onus is on the Appellants to substantiate how their 

claims can be ‘admitted’ in the CIRP of the ‘Corporate Guarantor’ when they 

have not even invoked the Guarantee prior to CIRP commencement, or as on 

the date of filing of Form C, which they have failed to discharge. 

Issue of ‘Related Party’: 

33. Now we address to the contention raised by the Learned Counsel Mr. 

Sinha that the Appellants are ‘related Parties’ of the ‘Corporate Debtor’ as 

defined under Section 5(24) of the Code. 
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34. It is submitted by Dr. Singhvi that the power contingent upon 

occurrence of ‘Event of Default’ was never exercised by the Appellant in the 

present case and as such the Appellant could not in any manner be said to 

be a ‘Related Party’ under Section 5(24) of the Code. Learned Counsel placed 

reliance on the ratio of the Hon’ble Supreme Court in in ‘Arcelor Mittal India 

Pvt. Ltd.’ (Supra), to buttress his contention that ‘control’ would only include 

‘positive control’ and does not include mere ‘Power to Restrict’. In the instant 

case, Restrictive Clauses in the AoA are only to ensure that the Borrowing 

Company does not attempt to siphon off in any way the assets based on 

which the loan was advanced. Though we find force in the submissions of 

Dr. Singhvi that Clause 9 refers to ‘Event of Default’ and the occurrences 

thereunder, it is relevant to peruse the other Clauses of all the Agreements 

to understand the nature and scope of ‘Control’ which the Appellants can 

exercise over the ‘Corporate Debtor’.  

35. Learned Counsel Mr. Ramji Srinivasan strongly contended that there 

is absolutely no evidence available on record that the Appellants had 

participated in the policy making process; that the erstwhile IRP sought 

legal opinion from Ms. Dua Associates and only then admitted the Claims of 

the Appellant; that the Clauses in the AoA are Restrictive Covenants 

included as a mean to protect and preserve the huge amounts of loans 

advance to Saha Infratech; Clause 5.4 of the AoA clearly demonstrates that 

the Appellants do not have any power over the constitution of the Board of 

Directors. 

36. Learned Sr. Counsel Mr. Ramji Srinivasan contended that mere 

management of an Escrow Account does not construe ‘control’. Every Bank 

has an Escrow Account only to ensure that amounts are not siphoned off 
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mortgager releasing the mortgage on the production of an NOC is only to 

ensure the recovery of money lent. The right to nominate a Director does not 

mean positive control of the Board but can be interpreted only as some sort 

of ‘Financial Discipline’. 

37. It is the main case of the first Respondent/Homebuyer that the 

Appellants are ‘related Parties’ of the ‘Corporate Debtor’ as defined under 

Section 5(24)(m)(h)(i) of the Code on account of their controlling powers over 

the operations of the ‘Corporate Debtor’ in the following manner: 

• Control over the decisions of the Board of Directors. 

• Final say in any decision at a Board Meeting or at a shareholders 

meeting or on any other matter in the event of a deadlock. 

• Control over the appointment and removal of key managerial 

personnel of the ‘Corporate Debtor’. 

• Control over the approval and modifications of the business plans of 

the ‘Corporate Debtor’. 

• Control over the modalities of sale of units in the projects. 

• Control over the sale of units to prospective customers and 

registration of units before the Registrar. 

• Control over all revenue and other accounts of the ‘Corporate Debtor’. 

• Selling partner of the ‘Corporate Debtor’. 

38. It is strenuously contended that as per the requirements of Section 

5(24) of the Code, what has to be seen is only whether the person is in a 

‘position’ to control and there is no requirement under the law to verify if 

that person has actually exercised control or not. Learned Counsel argued 

that the observations made by the Hon’ble Supreme Court in ‘Arcelor Mittal 
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India Pvt. Ltd.’ Vs. ‘Satish Kumar Gupta & Ors.’ (2019) 2 SCC 1 that ‘so long 

as a person or persons acting in concert, directly or indirectly, can positively 

influence, in any manner, management or policy decisions, they could said to 

be in control’ is applicable to the facts of this case and hence it is not 

necessary to show whether or not the entity exercised actual control or not. 

39. It is contended that the Appellant was not merely a lender, but also 

the Debenture Holder and a selling partner of the ‘Corporate Debtor’ having 

the controlling power to appoint Real Estate Agents/Distribution Agents on 

behalf of the ‘Corporate Debtor’ for sale of specific residential units totaling 

to 1,77,900 sq. ft. saleable area in various projects of the Promoters of the 

‘Corporate Debtor’ ECL had the power to decide the manner in which the 

‘Corporate Debtor’ would sell its units and the power to appoint a 

developer/contractor of its choice if the ‘Corporate Debtor’ has failed to meet 

its deadlines. ECL had control not only over the Escrow accounts but also 

over the project revenue amounts including the payments made by the 

allottees. 

40.  At this juncture, we find it fit to reproduce Section 5(24) of the Code, 

which relates to the definition of ‘Related Party’ under the Code: 

“5(24) “related party”, in relation to a corporate 
debtor, means—  
 
(a) a director or partner of the corporate debtor or a 
relative of a director or partner of the corporate 
debtor; 
 
(b) a key managerial personnel of the corporate debtor 
or a relative of a key managerial personnel of the 
corporate debtor;  
 
(c) a limited liability partnership or a partnership firm 
in which a director, partner, or manager of the 
corporate debtor or his relative is a partner;  
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(d) a private company in which a director, partner or 
manager of the corporate debtor is a director and 
holds along with his relatives, more than two per 
cent. of its share capital;  
 
(e) a public company in which a director, partner or 
manager of the corporate debtor is a director and 
holds along with relatives, more than two per cent. of 
its paid-up share capital;  
 
(f) anybody corporate whose board of directors, 
managing director or manager, in the ordinary course 
of business, acts on the advice, directions or 
instructions of a director, partner or manager of the 
corporate debtor; 
 
(g) any limited liability partnership or a partnership 
firm whose partners or employees in the ordinary 
course of business, acts on the advice, directions or 
instructions of a director, partner or manager of the 
corporate debtor;  
 
(h) any person on whose advice, directions or 
instructions, a director, partner or manager of the 
corporate debtor is accustomed to act;  
 
(i) a body corporate which is a holding, subsidiary or 
an associate company of the corporate debtor, or a 
subsidiary of a holding company to which the 
corporate debtor is a subsidiary;  
 
(j) any person who controls more than twenty per 
cent. of voting rights in the corporate debtor on 
account of ownership or a voting agreement;  
 
(k) any person in whom the corporate debtor controls 
more than twenty per cent. of voting rights on account 
of ownership or a voting agreement;  
 
(l) any person who can control the composition of the 
board of directors or corresponding governing body of 
the corporate debtor;  
 
(m) any person who is associated with the corporate 
debtor on account of—  
 

(i) participation in policy making processes of the 
corporate debtor; or 
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(ii) having more than two directors in common 
between the corporate debtor and such person; 
or  
 
(iii) interchange of managerial personnel between 
the corporate debtor and such person; or  
 
(iv) provision of essential technical information to, 
or from, the corporate debtor;…..” 
 

(Emphasis Supplied) 
 

41.  The Hon’ble Supreme Court in ‘Arcelor Mittal India Pvt. Ltd. Vs. Satish 

Kumar Gupta & Ors.’, (2019) 2 SCC 1 has discussed in detail and made the 

following observations with respect to ‘control’ and the ‘power’ to direct the 

management and policies of a person or entity, whether through ownership 

of Voting Securities, by contract, or otherwise: 

“48. The expression "management" would refer to the 
de jure management of a corporate debtor. The de 
jure management of a corporate debtor would 
ordinarily vest in a Board of Directors, and would 
include, in accord with the definitions of "manager" 
*managing director" and officer" in Sections 2(53), 
2(54) and 2(59) respectively of the Companies Act, 
2013, the persons mentioned therein. 

49. The expression "control" is defined in Section 
2(27) of the Companies Act, 2013 as follows: 

“2. (27) "control" shall include the right to 
appoint majority of the Directors or to control the 
management or policy decisions exercisable by a 
person or persons acting individually or in 
concert, directly or indirectly, including by virtue 
of their shareholding or management rights or 
shareholders agreements or voting agreements 
or in any other manner;" 

50. The expression "control" is therefore defined in 
two parts. The first part refers to de jure control, 
which includes the right to appoint a majority of the 
Directors of a company. The second part refers to de 
facto control. So long as a person or persons acting in 
concert, directly or indirectly, can positively influence, 
in any manner, management or policy decisions, they 
could be said to be "in control". A management 
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decision is a decision to be taken as to how the 
corporate body is to be run in its day-to-day affairs. A 
policy decision would be a decision that would be 
beyond running day-to-day affairs i.e. long-term 
decisions. So long as management or policy decisions 
can be, or are in fact, taken by virtue of shareholding, 
management rights, shareholders agreements, voting 
agreements or otherwise, control can be said to exist. 

51. Thus, the expression "control", in Section 29-N(c), 
denotes only positive control, which means that the 
mere power to block special resolutions of a company 
cannot amount to control. "Control" here, as 
contrasted with "management", means de facto 
control of actual management or policy decisions that 
can be or are in fact taken. A judgment of the 
Securities Appellate Tribunal in Subhkam Ventures 
(I) (P) Ltd. v. SEBI, made the following observations 
qua "control" under the SEBI (Substantial Acquisition 
of Shares and Takeover) Regulations, 1997, wherein 
"control" is defined in Regulation 2(1)(e) in similar 
terms as in Section 2(27) of the Companies Act, 2013. 
The Securities Appellate Tribunal held: (SCC OnLine 
SAT para 6) 

“6…The term control has been defined in 
Regulation 2(1)(c) of the Takeover Code to 
"include the right to appoint majority of the 
Directors or to control the management or policy 
decisions exercisable by a person or persons 
acting individually or in concert, directly or 
indirectly, including by virtue of their 
Shareholding or management rights or 
Shareholders agreements or voting agreements 
or in any other manner". This definition is an 
inclusive one and not exhaustive and it has two 
distinct and separate features: (i) the right to 
appoint majority of Directors or, (ii) the ability to 
control the management or policy decisions by 
various means referred to in the definition. This 
control of management or policy decisions could 
be by virtue of shareholding or management 
rights or shareholders agreement or voting 
agreements or in any other manner. This 
definition appears to be similar to the one as 
given in Black's Law Dictionary (Eighth Edn.) at 
p. 353 where this term has been defined as 
under:  

‘Control--The direct or indirect power to direct 
the management and policies of a person or 
entity, whether through ownership of voting 
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securities, by contract, or otherwise; the power 
or authority to manage, direct, or oversee. 

Control, according to the definition, is a proactive and 
not a reactive power. It is a power by which an 
acquirer can command the target company to do what 
he wants it to do. Control really means creating or 
controlling a situation by taking the initiative. Power 
by which an acquirer can only prevent a company 
from doing what the latter wants to do is by itself not 
control. In that event, the acquirer is only reacting 
rather than taking the initiative. It is a positive power 
and not a negative power. In a board managed 
company, it is the board of Directors that is in control. 
It an acquirer were to have power to appoint majority 
of Directors, it is obvious that he would be in control 
of the company but that is not the only way to be in 
control. If an acquirer were to control the management 
or policy decisions of a company, he would be in 
control. This could happen by virtue of his 
shareholding or management nights or by reason of 
shareholders agreements or voting agreements or in 
any other manner. The test really is whether the 
acquirer is in the driving seat. To extend the metaphor 
further, the question would be whether he controls the 
steering, accelerator, the gears and the brakes. If the 
answer to these questions is in the affirmative, then 
alone would he be in control of the company. In other 
words, the question to be asked in each case would 
be whether the acquirer is the driving force behind the 
company and whether he is the one providing motion 
to the organization. If yes, he is in control but not 
otherwise. In short control means effective control."  

52. We think that these observations are apposite, 
and apply to the expression "control" in Section 29-
A(c).  

53. Section 29-A(c) speaks of a corporate debtor " 
under the management or control of such person". The 
expression "under" would seem to suggest positive or 
proactive control, as opposed to mere negative or 
reactive control. This becomes even clearer when 
clause (g) of Section 29-A is read, wherein the 
expression used is "in the management or control of a 
corporate debtor" as, entering into preferential, 
undervalued, extortionate credit, or fraudulent 
transactions. It is thus clear that in the expression 
"management or control", the two words take colour 
from each other, in which case the principle of 
noscitur a sociis must also be held to apply. Thus 
viewed, what is referred to in clauses (c) and (g) is de 
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jure or de facto proactive or positive control, and not 
mere negative control which may Now from an 
expansive reading of the definition of the word 
*control" contained in Section 2(27) of the Companies 
Act, 2013, which is inclusive and not exhaustive in 
nature. 

54. In a recent judgment delivered by one of us 
(Nariman, J.) in Chintalapati Srinivasa Raju v. SEBI, 
this Court after referring to the definition of "control" in 
the SEBI Regulations, held on facts that an executive 
Director, on a fixed monthly salary, post-resignation, 
cannot be held to be a person exercising "control" 
within the meaning of the SEBI Regulations. This 
Court referred to with approval the following test laid 
down in SEBI v. Kishore R. Ajmera: (SCC p. 383. para 
26) 

“26. It is a fundamental principle of law that 
proof of an allegation levelled against a person 
may be in the form of direct substantive evidence 
or, as in many cases, such proof may have to be 
inferred by a logical process of reasoning from 
the totality of the attending facts and 
circumstances surrounding the 
allegations/charges made and levelled. While 
direct evidence is a more certain basis to come to 
a conclusion, yet, in the absence thereof the 
courts cannot be helpless. It is the judicial duty 
to take note of the immediate and proximate acts 
and circumstances surrounding the events on 
which the charges allegations are founded and 
to reach what would appear to the Court to be a 
reasonable conclusion therefrom. The test would 
always be that what inferential process that a 
reasonable/prudent man would adopt to arrive 
at a conclusion.”  

(Emphasis Supplied) 

42. On the touchstone of the aforenoted observations of the Hon’ble 

Supreme Court and the definition of ‘Related Party’ as defined under Section 

5(24) of the Code, this Tribunal finds it relevant to peruse the Clauses of the 

‘Sanction letter’, the ‘Articles of Association’, the ‘Facility Agreement’ and 

that of the ‘Builder Buyer Agreement’ to assess the true nature of 

relationship between the parties and if there was any ‘positive control’ by the 

Appellants over the affairs of the ‘Corporate Debtor’. 
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43. Clauses 23 & 24 of the Sanction letter read as follows: 

“Special Conditions  
23. The Lender shall have absolute right to appoint a 
director on the Board of the Borrower and/or the 
other Security Provider(s) any time, and such Nominee 
Director shall not incur any liability and shall be 
indemnified by the Borrower. Such nominee director 
shall be member of all the committees appointed by 
the Board of Directors of the Borrower/Security 
Provider(s).  
 
24 The Lender shall have right to appoint an Observer 
on the Board of Borrower and/or management of the 
Security Providers. The Borrower and/or Security 
Providers shall forward a copy of all the 
notices/resolution/agenda of the respective Board 
meetings to such Observer.” 
 

(Emphasis Supplied) 

 
44. Clause 7.1 of the Articles of Association (AoA) refers to the powers of 

the Appellant/ECL Finance to resolve any deadlock in the 

Board/Shareholder Meetings, if required: 

“7.1 Without prejudice to the other rights of the 
Debenture Holders and the lenders under these 
Articles and the loan documentation and debenture 
trust deed and under applicable Laws, the Debenture 
Holders and/or the lenders shall upon occurrence of 
an event of default have the right to appoint a 
nominee director on the Board of the Company. The 
Promoters of the Company shall take all necessary 
steps, including passing necessary resolutions at the 
Board and Shareholder meetings and filing necessary 
forms with the RoC, to enable the Debenture Holders 
and/or the lenders to exercise the aforesaid right. 
Notwithstanding anything contained in these Articles 
and, or, in the Transaction Documents, the Promoters 
and the Company shall in the event there is a 
deadlock on any matter/decision at a board meeting 
and, or, at a shareholders meeting amongst the 
directors or the Promoters, such matter/decision shall 
be referred to the nominee director of the Debenture 
Holders and/or the lenders and, or, to the Debenture 
Holders or the lenders for final decision. Any decision 
by such director of the Debenture Holders and/or the 
lenders and, or, the Debenture Holders and/or the 

 

187



-48- 

Company Appeal (AT) (Insolvency) Nos. 356 & 358 of 2022 

lenders shall be final and binding on the Promoters of 
the Company.” 

 
45. Regarding the contention of Learned Counsel Mr. Sinha that ECL had 

complete control over the appointment and removal of Key Managerial 

personnel, it is pertinent to see the relevant clauses of the ‘Facility 

Agreement’ which are detailed as hereunder: 

“6.8 MANAGEMENT  
 
6.8.12 Unless the Lender otherwise agree in writing 
the Borrower and the Obligors shall not remove any 
person, by whatever name called, exercising 
substantial powers of management of the affairs of 
the Borrower and/or Obligators at the time of 
execution of the Facility Agreement.  
 
6.8.13 The Borrower and the Obligors shall, as and 
when required by the Lender appoint and change to 
the satisfaction of the Lender, suitable technical, 
financial and executive staff of proper qualifications 
and experience for the key posts, in case the 
Borrower and the Obligors fail to adhere to Business 
Plan and meet the requirement of Project Milestone as 
provided in this Agreement. The terms of such 
appointments, including any changes therein, shall be 
subject to prior approval of the Lender.  
 
6.8.14 The Lender shall have the right to appoint, 
whenever they consider necessary, any person, firm, 
company or association of persons engaged in 
technical, management or any other consultancy 
business to inspect and examine the working of the 
Borrower and/or Obligors and projects and to report 
to the Lender. The Lender shall have the right to 
appoint, whenever it consider necessary, any 
chartered accounts/cost accountants as auditors for 
carrying out any specific assignment(s) or to examine 
the financial or cost accounting system and 
procedures adopted by the Borrower and/or Obligors 
for its/their working or as concurrent or for 
conducting a special audit of the Borrower. The costs, 
charges and expenses including professional fees and 
travelling and other expenses of such consultants or 
auditors shall be payable by the Borrower and/or 
Obligors.” 
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46. It is vehemently contended by the first Respondent Counsel that the 

power of ECL is stretched to such a vast extent that finalization of all 

‘Business Plans’ had to be only with the approval of ECL. 

47. The Debenture Trust Deed was amended on 16/10/2017 and 

Schedule I of the first Amendment reads as hereunder: 

“10. Business Plan, Project Cost and Quarterly 
Budget Approval Mechanism  
5) The Debenture Trustee/ Monitoring Agent may 
approve the Quarterly Construction Budget or may 
advise the Issuer and/ or Security Providers to make 
modification as mutually decided. The Issuer and/ or 
Security Providers will revise/ modify the respective 
Quarterly Construction Budget if so advised by the 
Debenture Trustee/ Monitoring Agent. The Quarterly 
Construction Budget once approved by the Debenture 
Trustee/ Monitoring Agent ("Approved Quarterly 
Construction Budget") shall be applicable to for the 
quarter for which the same is approved and the 
amount from the Escrow Account to meet the 
construction cost shall during such quarter will be 
released as per the Approved Quarterly Construction 
Budget subject to availability of the amount in the 
Escrow Accounts. The Debenture Trustee/ Monitoring 
Agent may in suitable circumstances and at the 
request of the Issuer and/or Security Providers 
approve such modification/ revisions in the respective 
Approved Quarterly Construction Budget as may be 
deemed necessary by the Debenture Trustee/ 
Monitoring Agent.” 

 
48. It is seen from Clause 21 of the Sanction Letter that ECL had the 

controlling power to appoint Real Estate Agent/Distribution Agent on behalf 

of the ‘Corporate Debtor’ for sale of specific residential units/inventory 

totaling to 1,77,9000 sq. ft. saleable area in various projects of the 

promoters. Clause 21 of the Sanction Letter reads as follows: 

“21 Pre-disbursement Conditions x The Borrower and 
Security Providers shall have executed distribution 
agreement for appointment of real estate 
agent/distribution agent with an entity recommended 
by the Lender for sale of specific residential 
units/inventory total admeasuring 1,77,900 sq. ft. 

 

189



-50- 

Company Appeal (AT) (Insolvency) Nos. 356 & 358 of 2022 

saleable area (spread across projects, as per the 
provision of RERA and for compliance thereof.” 
 

49. Further, the Power of Attorney executed on 22/09/2017, rendered 

ECL the following powers: 

“1. To deal with all the government authorities 
including Greater NOIDA Industrial Development 
Authority/local authority involved in the constructions 
of the Project on our behalf;  
2. To give instructions to the Escrow Agent/Bank with 
respect to deposits pertaining to various receivables of 
the Project;  
3. To communicate with the purchasers and give 
instructions to the purchasers with respect to the 
deposit of payment/s to be made to the Company in 
respect of the units/flats in the Project, in the escrow 
accounts with the Escrow Bank/Agent;  
4. To deal with the matters related to the construction 
of the Project i.e. raw materials, payment of the 
suppliers, obtaining clearances from the appropriate 
authorities, appointing labors for the construction of 
the Project etc. on our behalf;  
5. To construct and to deal with the construction of 
the Project or to assign someone for the completion of 
the Project on our behalf;  
6. To file or to defend any suit in the court of law or 
any other appropriate forum on our behalf;  
7. To appoint any Advocate, Chartered Accountant or 
any other professional as may be on our behalf;  
8. To deal with all the banks and to open any bank 
account as maybe required on our behalf;  
9. To sign, execute and deliver the letters and all 
other deeds and document in respect of the flats and 
give/receive all documents on our behalf as we would 
have done;  
10. To apply to any competent/relevant authority, if 
necessary, for obtaining and/or renewal of the 
permissions, pertaining to the said property/said 
flats and for the purpose to sign, execute, affirm 
declare such applications, forms, declarations and 
papers as may be from time to time be required;  
11. To appear either personally or through an 
Advocate or Chartered Accountant to make 
representations if required before any such authority 
to obtain its permission;  
12. To deal with the purchasers of the said flats, both 
existing and future;  
13. To deal with the contractors, suppliers etc. to the 
Project, by whatever name called, for any matter 
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whatsoever, the Attorney deems fit, for giving effect to 
these presents;  
14. To apply for and obtain Income Tax Certificate 
under the provisions of the Income Tax Act for 
registration of any document(s) executed by the said 
Attorney pursuant to these presents if required;  
15. To commence and prosecute or appear in and 
defend all suits, actions and proceedings arising out 
of or in respect of all or any of the matters aforesaid 
and if the said Attorney shall think fit to compromise, 
conclude and submit to Arbitration all and every or 
any differences or disputes which shall or may arise 
in reference to the mater aforesaid;  
16. To do or cause to be done or execute or cause to 
be executed all other acts, deeds and things which 
may be deemed to be necessary or proper or 
expedient for purposes of the said flats;  
17. To appoint from time to time one or more 
Attorneys or Attorney under him with the same or 
limited powers and remove such substitute or 
substitutes at our discretion; and  
18. To sub-delegate the power given to them by this 
Power of Attorney to any individual or organization as 
may deem fit.” 
 

(Emphasis Supplied) 

 
50. It is vehemently contended by Learned Counsel Mr. Sinha that the 

Forensic Audit Report in its findings has reported that the ‘Corporate 

Debtor’/‘Corporate Guarantor’ was fraudulently used as a vehicle to transfer 

funds from Saha Infratech to Abet Buildcon Pvt. Ltd. and Elicit Real Tech 

Pvt. Ltd. which are companies controlled by the Promoters of the ‘Corporate 

Debtor’ and over which ECL has complete charge of their Assets, Project 

Revenue, Land etc. In their Rejoinder to the Counter Affidavit filed by the 

second Respondent, relevant portions of the Report have been extracted and 

is strongly relied upon by the first Respondent and the same is being 

reproduced as hereunder: 

“We have observed that SIPL had used PDPL as an 
intermediary for transferring funds to Elicit Realtech 
Pvt. Ltd. and Abet Buildcon Pvt. Ltd. The amount of 
funds received from SIPL is Rs. 2800.00 Lakhs which 
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has been shown as “Unsecured Loan” in books of 
PDPL and PDPL has given these funds to Abet 
Buildcon Pvt Ltd. and Elicit Realtech Pvt. Ltd. 
amounting to Rs. 1400.00 Lakhs each and have 
shown it as Loans and Advances in the books of 
accounts. These amounts were never going to be 
received by the company and have not been received 
back by the company (Refer section 9.0 of Banking for 
detailed discussion). RP should file application for Rs. 
2800.00 Lakhs to recover this amount of Rs. 1400.00 
Lakhs each from Abet Buildcon Pvt. Ltd. and Elicit 
Realtech Pvt. Ltd.  
 
It has been observed that companies i.e. Palm 
Developers Pvt. Ltd. assets were mortgaged for the 
purpose of loan taken by Saha Infratech Private 
Limited. However, no loan has been received for the 
project of PDPL. PDPL has just been used as an 
intermediary to transfer the funds from Saha 
Infratech Private Limited to its related parties. This is 
a clear case of Fraudulent Transaction as company 
never had the intention to complete the project of 
“Meghdutam Encore”, it had started the project only 
for the purpose of defrauding the home buyers and 
mortgaging it for taking loan from financial creditors 
in the name of Saha Infratech Private Limited which 
would then be used in its related parties just to rotate 
the funds and not to use it for construction of the 
project. This is the reason projects were shut down 
incomplete. RP should file application in NCLT for 
cancelling this mortgage. The amount of mortgage 
created by the company amounts to Rs. 25000.00 
Lakhs for loan for its related parties. (Rs. 16000.00 
Lakhs relates to IDBI Trusteeship Services Limited 
and Rs. 9000.00 Lakhs relates to ECL Finance 
Limited).  
 
So, RP should file application in NCLT totaling Rs. 
28322.50 Lakhs under section 66 “Fraudulent 
Trading and Wrongful doing” as per IBC 2016.” 
 

(Emphasis Supplied) 
 

51. In the terms and conditions of the Facility Agreement, under the 

caption ‘Special Conditions’ Clause 24(4) it is clearly stated that ‘The 

Borrower shall execute irrevocable Power of Attorney authorizing 

representatives of Lender to execute the sale deed and represent on behalf of 
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the Borrower and Security Providers before the Registrar on its behalf to 

register the Sale Deed for units to be sold in each of its Projects’. 

52. On a pointed query from the bench, Learned Sr. Counsel Dr. Singhvi 

submitted that the Appellant had never exercised this power and was never 

a participant in the execution of Sale Deeds of the Homebuyers. Be that as it 

may, the fact to be seen is whether the Appellants have the ‘ability to 

control’ and are in a ‘position to Control’.  

53. Clause 4.1 of the AoA shows that the Project revenue including the 

payments made by the allottees of the ‘Corporate Debtor’ is in direct and 

complete control of the Appellant/ECL: 

“4.1 PDPL Revenue Escrow Accounts and PDPL 
Operating Accounts  
 
SIPL shall ensure that:  
 
(i) all Encore Designated Cash Flows shall be directly 
deposited into an escrow account of the Company 
("PDPL Revenue Escrow Account")  
 
(ii) the PDPL Revenue Escrow Account shall at all 
times be operated with the instructions of the 
Debenture Trustee (acting on the instructions of the 
Debenture Holders). SIPL and, or, the Promoters shall 
not have any signatory or any other right to give 
instructions to the PDPL Revenue Escrow Agents in 
any manner whatsoever.” 
 

(Emphasis Supplied) 
 

54. This Clause 4.1 of the AoA refers to ‘PDPL Revenue Escrow Accounts 

and PDPL operating Accounts’ establishes that ECL had control over the 

entire Project Revenue Accounts and therefore the submission of the 

Learned Appellant Counsels that Appellants had no positive control but only 

a Restrictive one is unsustainable. Controlling the Revenue Escrow 

Accounts to involvement in the execution of sale deeds of the sale of units to 
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allottees show that the Debenture Holders were in a ‘position to control’. The 

requirements under Section 5(24) under the provisions of the Code does not 

anywhere provide that such control should actually be exercised. Even 

otherwise, the Forensic Audit Report filed, specifically notes that the 

‘Corporate Debtor’ was transferring amounts received from Saha to other 

related parties of Saha. 

55. Being in charge of the Escrow Accounts, empowered under Clause 1.1 

of AoA whereby and whereunder, the Revenue Escrow Account shall be 

operated with the instructions of the Debenture Trustee (acting on the 

instructions of the Debenture Holders) and having executed an irrevocable 

Power of Attorney to deal with all Banks etc., it cannot be said that the 

Appellants were neither in the knowledge of the transfers nor were they 

exercising any ‘control’. Viewed from any angle, the AoA and the aforenoted 

powers conferred under Clause 4.1 of the AoA, cannot be only ‘Restrictive 

Powers’. The Hon’ble Supreme Court in ‘Arcelor Mittal India Pvt. Ltd.’ (Supra), 

has referred to the definitions of ‘Control’ as defined in Black’ Law 

Dictionary – ‘Control is the direct or indirect power to direct the 

management and policies of a person or entity, whether through ownership 

of voting securities, by contract, or otherwise. The power or authority to 

manage, direct or oversee.’ 

56. The first part of the term ‘Control’ refers to ‘de jure’ control, which 

includes the right to appoint directors of the Company. The second part of 

the expression ‘Control’ refers to ‘de facto’ control, whereby, person/body 

corporate directly or indirectly can positively influence in any manner, the 

management or policy decisions. Any decision which has a long term effect, 

for formulation of Business Plans, comes within the purview of policy 
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making. The argument that the Clauses with respect to ‘Business Plans’ and 

any substantial/important charges requiring the approval of the Debenture 

Holders, is only ‘restrictive’ and does not construe ‘positive control’ is 

untenable. We are of the view that the irrevocable PoA executed in favour of 

the Debenture Holders suggests Positive and proactive control as the 

Appellants are in a position to take proactive decisions regarding the rights 

of the ‘Corporate Debtor’. 

57. Additionally, Clause 7.2 of the Articles of Association specifies that all 

decisions of the Board of Directors of the ‘Corporate Debtor’ are subject to 

the approval of the Debenture Holder as can be seen from Clause 7.2 of the 

Articles of Association: 

“7.2 The Promoters shall and shall cause the 
Company to provide the Debenture Holders with the 
notice for all the meetings of the Board and the 
Shareholders of the Company including for the 
adjourned meetings with the same notice period as 
provided to the Board and the Shareholders of the 
Company along with the agenda anti all other 
documents/ details as provided to the Board and the 
Shareholders of the Company. The Debenture Holders 
shall have the right to appoint an observer who shall 
be entitled to attend the meetings of the Board and 
the Shareholders. In the event any of the meetings are 
held or any resolutions are passed by the Board and 
the Shareholders in the absence of the observer 
appointed by the Debenture Holders, except where a 
leave of absence by the observer was obtained and 
noted and save and except where prior written 
consent of the Debenture Holders has been obtained 
for the matter to be discussed during the meetings, 
the said meeting shall be deemed to be invalidly held 
and the resolution passed by the Board and the 
Shareholders shall be held to be invalid and shall not 
be implemented by the Company. Further, if a 
resolution of the Board and the Shareholders is 
approved through postal ballot or without a physical 
meeting the resolution shall not be valid unless the 
same has been approved in writing by the Debenture 
Holders.” 

(Emphasis Supplied) 
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58. This shows that meetings held in the absence of the observer 

appointed by the Debenture holder, would be rendered invalid. Clause 6.8, 

6.8.12, 6.8.13, 6.1.14 of the Facility Agreement further fortifies that the 

Appellants had the power and position to control the appointment and 

removal of marginal personnel. Though some of the Clauses relied upon by 

the Learned Counsel Mr. Sinha, are to be exercised in the event of default, 

the fact remains that the terms and conditions and clauses of the Sanction 

letter, Facility Agreement, Article of Association, the amended Debenture 

Trust Deed, read together, all establish that the Appellants had the ‘Ability 

and the Power and Position to Control’. 

59. The Adjudicating Authority has reproduced the said Clause 5.4 of the 

Articles of Association of the ‘Corporate Debtor’ in the Impugned Order and 

observed that Part II of the AoA overrides Part I and that Part II specifies 

that a Director or Manager cannot take any decision without the written 

approval of the Debenture Holders which construes that they have a role in 

the policy making process and that whether the nominee Director was 

actually appointed or not (the Appellants have the power to appoint a 

Nominee Director) is immaterial, as the definitions of ‘Related Party’ is only 

to see whether a person is in a position to control the composition of Board 

of Directors and is not necessary that he/she/they are actually the directors 

of the ‘Corporate Debtor’. 

60. We are of the view that the Articles of Association point out that 

decisions regarding important matters ought to be taken only by the 

affirmative role of the Appellants. The Adjudicating Authority has gone 

through the Articles of Association as well as the conduct of the 
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management of the ‘Corporate Debtor’ and held that the ECL and IDBI are 

related parties of the ‘Corporate Debtor’ by virtue of their inter se 

management participation. Examining the influence and inter-relationship 

between the parties, we are of the considered view that the Appellants have 

the trappings of ‘Related Party’ on account of the various clauses of the 

Agreements and AoA, which gives them a participatory role in the Corporate 

Debtor’s policies. The purpose of excluding a related party of a ‘Corporate 

Debtor’ from the CoC is to obviate conflicts of interest which are likely to 

arise in the event that a related party is allowed to become a part of the CoC. 

The Hon’ble Supreme Court has held in a catena of Judgements that 

exclusion under the first proviso to Section 21(2) of the Code was related not 

to the debt itself, but to the relationship existing between the related party 

‘Financial Creditor’ & ‘Corporate Debtor’. The contention of Dr. Singhvi that 

the Appellants constitute more than 80% Voting Share of the CoC and hence 

injustice would be done, if they are not included has to be decided within 

the framework of the provisions of the Code and the material on record 

evidences that the Appellant falls within the ambit of the definition of 

‘Related Party’ and according to Section 21(2) of the Code, a Related Party 

even if it is a ‘Financial Creditor’ of the ‘Corporate Debtor’, will have no right 

of representation, participation or voting in a meeting of CoC. Further, the 

question of ‘Voting Share’ arises only when the Appellants are declared 

‘Financial Creditors’ and made part of the CoC. 
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61. The RP in his Affidavit stated that the CoC has been constituted and 

the Report filed with the Adjudicating Authority on 18/02/2022 and that all 

‘Claims’ have been verified and admitted. Last date for submission as per 

EoI was 17/12/2021 and the last date for submission of the Resolution Plan 

was 04/02/2022 which was extended to 18/02/2022 after approval of CoC. 

It is stated that Plans from four Proposed Resolution Applicants were 

received which were tabled before the CoC in their ninth Meeting dated 

11/03/2022 and the proposed Resolution Applicants have presented their 

Plans to the CoC. 

62. Keeping in view the Clauses of the Sanction Letter, the Facility 

Agreement, the amended Debenture Trust Deed, the AoA, this Tribunal is of 

the earnest view that the ratio of the Hon’ble Supreme Court in in ‘Arcelor 

Mittal India Pvt. Ltd.’ (Supra), regarding ‘Control’ is squarely applicable to the 

facts of this case, as we hold that the Appellants do have ‘Positive Powers’ 

and are in a position to directly and indirectly Control the management and 

the policy decisions of the ‘Corporate Debtor’ and hence we do not find any 

illegality in the Impugned Order passed by the Adjudicating Authority 

affirming the decision of the RP in deleting the Appellants from being part of 

the CoC as stipulated for under Section 21(2) of the Code. 

63. Though we do not agree with the Learned Adjudicating Authority 

regarding the applicability of the ratio of ‘Anuj Jain’ (Supra) to the facts of 

this case, for all the other aforenoted reasons, these Appeals are dismissed. 

No order as to costs. 
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64. I.A. No. 1118 of 2022 in Comp. App. (AT) (Ins) No. 356 of 2022, 

preferred by three allottees in the Project ‘Meghdutam Encore’ developed by 

the ‘Corporate Debtor’, seeking impleadment in the subject Appeals, is 

dismissed accordingly. 

[Justice Ashok Bhushan] 
Chairperson 

 
 
 

[Ms. Shreesha Merla] 
Member (Technical) 

NEW DELHI 
12th July, 2022 
Himanshu 
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In this Agreement (including the recitals), unless there is anything repugnant to the 
subject, meaning or context thereof, the following terms, when capitalised, shall have 
the following meanings, assigned to them: 

"Additional Interest" shall have the meaning assigned to such term under Schedule 
II (Key Terms) of this Agreement; 

(ii) 	"Affiliate" in relation to a Person, 

being a corporate entity, shall mean any entity or Person, which controls, is 
controlled by, or is under the common control of such Person, whether directly 
or indirectly; or 

being an individual, shall mean any relative or any other entity or Person, 
which is controlled by such Person or a relative of such individual (as defined 
under the Companies Act, 2013); 

(iii) 	"Agreement" means this Loan Agreement, including the recitals, schedules and 
annexures hereto, and any amendment or supplement made in accordance with the 
provisions hereof; 

(iv) 	"Applicable Laws" means and include any statute, law, treaties, rule, regulation, 
ordinance, guideline, notification or any requirement, restriction, authorisation, order, 
directive, permit, judgment, decree, injunctions, writs or orders of any .court of record 
having the force of law, or any interpretation of any of the foregoing by any 
Government Authority, whether in effect as on the date hereof or thereafter, and shall 
include any re-enactment, substitution or amendment thereof as may be in force and 
effect during the subsistence of this Agreement which the Borrower are required to 
comply with for the proper conduct of its business and maintenance of assets or 
properties, including implementation, and operation and maintenance of the said 
Property(ies) and the Project constructed pursuant to the Loan, and includes the Real 
Estate (Regulation and Development) Act, 2016 and all rules and regulations made 
thereunder; 

(v) 	"Associate Company" shall have the meaning ascribed to the term in the 
Companies Act, 2013. 

(vi) 	"Availability Period" shall have the meaning assigned to such terms under the 
Schedule II  (Key Terms) of this Agreement; 

(vii) 	"Borrower" shall be the person named in the Schedule IA,  as may be amended 
from time to time; 

(viii) 	Business Day" means a day on which branch/office of Lenders at the place of 
execution of this Agreement are open for business; 

(ix) 	"Charter" means in case of a company, the memorandum and articles of 
association or such other documents mandated under its respective laws; 

(x) 	"Co-Borrower" shall be the person named in the Schedule IA,  as may be 

gli 

Ajnara India Limited 

as Borrower 

, 	
ol....,\ h  

.L&T Finance Limited 

as Lender 1 
L&T Housing Finance Limited 

As Lender 2 

IVR Prime Developers (AVADI) Pvt. Ltd. 

As the Co-Borrower 

(I) 

2 
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amended from time to time; 

"Construction Schedule" shall mean the schedule as detailed in Schedule IX  of 
this Agreement; 

"Customer(s)" means the prospective individual, company, partnership firm, limited 
liability partnership or any other person purchasing the flats/Units in the Project and/ 
or properties or entering into any other arrangement requiring such person to make 
payments for purchasing the relevant flat/Unit in the Project and/ or Properties; 

"Default Interest" shall have the meaning assigned to the term in Article 2.8 of this 
Agreement; 

"Disbursement"means the act of Lenders of making available to the Borrower 
amounts of the Loan in accordance with the Disbursement Schedule subject to iterms 
of this Agreement; 

"Disbursement Schedule" shall mean the disbursement schedule as detailed in the 
Schedule VIII  of this Agreement; 

"Drawdown Notice" shall mean the notice to be provided by the Borrower to the 
Lenders for the purposes of drawing down and/or for obtaining Disbursement of the 
Loan (or the relevant part thereof), which form shall be submitted alongwith the 
confirmation and undertakings required to be made by the Borrower under this 
Agreement and as per the terms contained herein; 

"DSRA/Debt Service Reserve Amount" shall mean the monies, which are required 
to be created and maintained by the Borrower as per the terms detailed in Article 10.4 
of this Agreement; 

"Encumbrance" shall mean any lien, equitable interest, assignment by way of 
security, conditional sales contract, hypothecation, right of other Persons, claim, 
encumbrance, title defect, title retention agreement, voting trust agreement, interest, 
option, commitment, restriction or limitation of any nature whatsoever, including 
restriction on use, voting rights, transfer, receipt of income or exercise of any other 
attribute of ownership, right of set-off, any arrangement (for the purpose of, or which 
has the effect of, granting security), any designation of loss payees or beneficiaries or 
any similar arrangement under or with respect to any insurance policy or any 
preference of one creditor over another arising by operation of law or any other 
security interest of any kind whatsoever, or any agreement, whether conditional or 
otherwise, to create any of the same. The term "Encumber" or "Encumbered" shall 
be construed accordingly; 

"Escrow Account" shall mean and include the Escrow Account opened with the 
Escrow Agent, in accordance with the Escrow Agreement; 

"Escrow Agreement" shall mean the agreement entered into by and between the 
Borrower, Security Trustee, the Lenders and the Escrow Agent for capturing the 
Escrow Mechanism; 

7 0,; 
,i/A-1 h 

/, A 
..'.' ------- 

Amara India Limited IVR Prime Developers (AVADI) Pvt. Ltd. L&T Finance Limited L&T Housing Finance Limited 
as Borrower As the Co-Borrower as Lender 1 As Lender 2 

3 
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"Escrow Agent" shall mean such entity as may be identified and acceptable to the 
Lenders to act as Escrow Agent under the Escrow Agreement; 

"Escrow Mechanism" shall mean the broad framework set out in Article 10.2 herein, 
which will be more particularly detailed in the Escrow Agreement; 

"Event of Default" shall mean occurrence of any one or more of the events of default 
as set out in Article 13 of this Agreement; 

"Existing Lenders" shall mean the lenders providing the Existing Loan, as detained 
in Schedule VI  of this Agreement; 

"Existing Loan" shall mean existing loan/ liabilities of the Borrower as detailed in 
Schedule VI  of this Agreement; 

"Final Settlement Date"shall mean the date on which all the Outstanding Amount 
shall have been irrevocably and unconditionally paid and discharged in full to the 
Lenders to the satisfaction of the Secured Parties; 

"Financial Year" means the accounting year of the Borrower commencing each year 
on April 1stand ending on the following March 315t; 

"Financing Documents" means this Agreement, Escrow/, DSRA agreement, if 
any,Security Documents, Security Trustee Agreement, Lender's agent agreement, if 
any, all agreements, instruments, undertakings, deeds, writings and other documents 
executed or entered into, or to be executed or entered into by the Borrower and/ or 
other Obligor and / or any other person in relation to or pertaining to the transactions 
contemplated by, or under this Agreement as amended from time to time and such 
other documents as may be designated as the 'Financing Document' by the Lenders 
from time to time; 

"Guarantor(s)" means the Guarantor, whose names are mentioned in Schedule 
Ilhereto, in his its/their capacity as the Guarantor/s, guaranteeing the Borrower's 
obligations, under his /its/ Guarantees; 

"Governmental Authority" means any government, any state or other political 
subdivision thereof, any entity exercising executive, legislative, judicial, regulatory or 
administrative functions of or pertaining to government, or any other government 
authority, agency, department, board, commission or instrumentality or any political 
subdivision thereof, and any court, tribunal or arbitrator(s) of competent jurisdiction, 
and, any governmental or non-governmental self-regulatory organization, agency or 
authority; having jurisdiction over the Borrower, any of the Parties, any assets or 
operations of any of the foregoing, or any of the transactions contemplated hereby 
and includes without limitationNew Okhla Industrial Development Authority ("NOIDA 
Authority") and the Real Estate Regulatory Authority, adjudicating officer and 
appellate tribunal established under Real Estate (Regulation and Development) Act, 
2016; 

"IBC" shall mean Insolvency and Bankruptcy Code, 2016 alongwith applicable rules 
and regulation(s), as amended from time to time; 

inara India Limited 

as Borrower 
L&T Finance Limited 

as Lender 1 

''''',.,,\ 

L&T Housing Finance Limited 

As Lender 2 

IVR Prime Developers (AVADI) Pvt. Ltd. 

As the Co-Borrower 
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(xxxii) "Information Utilities" shall mean an information collection body to be constituted 
under the provisions of IBC; 

(xxxiii)"Interest Rate" means the rate of interest to be paid by the Borrower to the Lenders 
as referred to in Article 2.5 and Schedule ll  (Key Terms)of this Agreement; 

(xxxiv) "L&T Group Companies" means any group company of the Lenders; 

(xxxv) "Material Adverse Effect" shall mean the change or consequence of an event, 
circumstance, occurrence or condition which has caused, as of any date of 

determination, or could be expected to cause an adverse effect in the sole opinion of 
Lenders, on the following of the Borrower or Affiliate of the Borrower or group entity of 
the Borrower or the Obligors: 

ability to make payments as and when due under the Transaction 

Documents or comply with its obligations under this Agreement or any 
Transaction Documents to which it is a Party; 

the legality, validity, priority, enforceability or effectiveness of this Agreement 
or any other Transaction Documents or any Security thereunder; or 

the financial condition, operations, assets and property, liabilities or business 
prospects of the Borrower or its group companies/ Affiliatesincluding 
Obligors/ Promoters/ Sponsors/ Guarantors; 

the implementation of the Project, the related financial plan or the carrying on 
of such business or operations; 
the legal -character, ownership or control of the Borrower and! or the Affiliate 
of the Borrower and/or group entity of the Borrower and/or Guarantors and/ 
or other Obligors. 

(xxxvi) "Moratorium Period" shall mean the period as detailed in Schedule IVof this 
Agreement; 

(xxxvii)"Mortgage" shall mean- the mortgage over the Mortgaged Properties or other 
Properties; 

"Mortgaged Properties" means one or more or all of the properties 
identified in Schedule III  of this Agreement over which the mortgage shall be 
created for securing the Outstanding Amounts; 

"Obligor(s)" hereby collectively means the Borrower (including Co-Borrower), 
Promoters, Security Provider(s), Guarantors and such other persons who have 

obligation to act or omit to do certain deeds or otherwise as per the terms of the 
Financing Documents and as the context so requires, collectively referred to as 
"Obligors" and individually as the "Obligor"."Original Lenders" means L&T Group 
Companies as detailed in Schedule IB  of this Agreement of the date hereof; 

"Outstanding Amount" shall mean all amounts payable by the Borrower and/ or 
other Obligors to the Lenders in relation to the Loan pursuant to the terms of this 
Agreement, including, without limitation: 

i /II/1‘6  

r para India Limited 

as Borrower 

1 

L&T-Finance Limited 

as Lender 1 

L&T Housing Finance 

As Lender 

Limited 

2 

IVR Prime Developers (AVADI) Pvt. Ltd. 

As the Co-Borrower 
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the principal amount of the Loan and the Interest payable in relation thereto, 
and all other obligations and liabilities of the Borrower, including commitment 
fees, indemnities, expenses, fees, Interest, Default Interest, Additional Interest 
and penalties, incurred under, arising out of or in connection with the Loan; 
any and all sums advanced by the Lenders in order to preserve the security 
interest created / caused to be created by the Borrower in relation to the Loan; 
and 

in the event of any proceeding for the collection or enforcement of the 
Outstanding Amount, after an Event of Default shall have occurred and be 
continuing, the expenses of retaking, holding, preparing for sale or lease, 
selling or otherwise disposing of or realizing the security interest created / 
caused to be created by the Borrower and/ or any other Obligor, or of any 
exercise by the Lenders of its right under the relevant Transaction Documents, 
together with legal fees and court costs. 

(xli) 	"Panel Valuer" means a recognized and reputable valuer duly licensed to-practice in 
India acceptable to Lenders and appointed as valuer by the Borrower; 

(xlii) 	"Permitted Indebtedness" means: 
the Loan; and 

Existing Loan, till the time the same has been repaid pursuant to the Loan 
granted herein 

(xliii) "Permitted Security Interest" means: 
the Security created pursuant to the terms hereof; and 

the security created over any of the Properties for securing the Existing Loan, 
till the time the same has been repaid pursuant to the Loan granted herein; 

(xliv) "Potential Event of Default" any event or circumstance which would, with notice, 
lapse of time, the making of a determination or any combination thereof, become an 
Event of Default; 

(xlv) 	"Project" shall mean the building/ construction / development/ redevelopment of a 
residential / commercial projectin the name and style of "Ajnara Ambrosia", as 
detailed in Schedule II  of this Agreement; 

(xlvi) "Project Properties" means all immovable properties on which the Project is being 
constructed and developed, which are more fully detailed in Schedule II  of this 
Agreement. 

(xlvii) "Project Receivables" means all receivables/ deposits/ sales proceeds/ cash flows/ 
revenues (including booking amounts from the Customers) arising out of or in 
connection with or relating to the Project; 

(xlviii) "Project Documents" shall mean (a) all deeds/ development agreements/ 
conveyance deeds/ agreements in relation to the immovable properties pertaining to 
the Project, including the lease deed(s) executed with the NOIDA Authority; 
collaboration agreement/ joint development agreement executed between the 
Borrower and the Co-Borrower and Tripartite agreement between the Borrower, Co- 

i  /  

5 nara India Limited 1VR Prime Developers (AVAD1) Pvt. Ltd. L&T Finance Limited L&T Housing Finance Limited 
as Borrower As the Co-Borrower as Lender 1 As Lender 2 
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Borrower and Corporate Guarantor; (b) all contracts, writings entered into with any 
Authority in connection with the Project; (c) all Clearances, contracts, agreements and 
writings entered into or obtained by the Borrower in any manner connected with (i) the 
designing, construction, development, operation, management and/or maintenance in 
relation to the Project; (ii) supply of material, spares, equipment, operation and 
maintenance services and other technical and specialized services for the operations 
and maintenance in relation to the Project; and any other document(s) that may be 
designated as such by the Lenders; 

(xlix) "Promoter/s" shall mean the Person/s detailed as promoter/s in Schedule II(Key 
Terms)of this Agreement; 

"Properties" shall mean Project Properties, other Mortgaged Properties and such 
additional properties as may be charged / hypothecated/ mortgaged in favour of the 
Security Trustee/ •Lenders for purposes of creation of Security contemplated 
hereunder; 

	

(Ii) 	"Purpose" shall mean purpose(s) for which the Loan has been availed / agreed to be 
availed by the Borrower from the Lenders as detailed in Schedule II  (Key Terms)of 
this Agreement; 

	

(lip 	"Repayment" means the repayment of the principal amount of Loan, interest payable 
thereon, charges, fees or any other dues payable by the Borrower to Lenders in terms 
of this Agreement; 

	

(hip 	"Repayment Cheques" means the cheques issued by the Borrower or such other 
Person as may be accepted by the Lenders as per the 'terms detailed in Article 5 of 
this Agreement; 

	

(liv) 	"Repayment Schedule" shall mean the schedule for Repayment of principal amount 
of the Loan as set out in Schedule IVof  this Agreement; 

	

(Iv) 	"Sale Schedule" shall mean the projected sales schedule, as detailed in the 
Schedule Xof this Agreement; 

	

(Ivi) 	"Secured Parties" shall mean, the Lenders, Security Trustee, Lender's agent, if any, 
and such other Persons as may be identified by the Lenders, from time to time; 

	

(MO 	"Security" means the Mortgage, guarantee or any other security interest or any other 
agreement or arrangement having the effect of conferring security in favour of the 
Lendersfor securing the Outstanding Amounts in relation to the Loan as per the terms 
detailed in Article 4 herein, including but not limited to a lien, charge, assignment, 
hypothecation, Or mortgage; 

(MO "Security Documents" shall mean and include without limitation any documents 
entered into or executed by the Borrower or other Obligor or any other Person for 
creating and perfecting the Security, including any: 

deed(s) of Mortgage; 

declaration and memorandum of entry made in relation to deposit of title 
deeds; 

, 	....fe 

Ajnara India Limited 

as Borrower 

// 
 

I VR Prime Developers (AVADI) Pvt. Ltd. 
. 	As the Co-Borrower 

L&T Finance Limited 

as Lender 1 
.L&T Housing Finance Limited 

As Lender 2 
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deed(s) of hypothecation; 
pledge agreement(s); 
Consent(s) to assignment; if any 

(0 	all such other documents, deeds, power(s) of attorney, etc. in the opinion of 
Lenders which may be required for creating and perfecting the Security in 
favour of the Lenders and/ or Security Trustee for the benefit of the Lenders 
and in such form and manner as may be accepted by the Lenders. 

"Security Providers" shall mean such Persons who have created or agree to create 
Security in favour of the Lenders as per the terms of Article 4 by way of 
hypothecation, mortgage, pledge, assignment, etc. in such form and manner as may 
be accepted by the Lenders; 

"Security Trustee" shall mean such entity as may be identified by the Lenders and 
appointed as per the terms of the Security Trustee Agreement; 

(Ixi) 	"Security Trustee Agreement" shall mean an agreement entered between the 
Borrower, Co-Borrower, Lenders, Corporate Guarantor and Security Trustee; 

(Ixii), "Shareholding Documents" shall mean share purchase agreement (if any), 
shareholders agreement (if any) and such other documents evidencing and recording 
the ownership & rights of the shareholders / Promoters of the Borrower; 

(lxiii) "Sold Units" or "Booked Units" means all such units being part of the Project which 
have been/ are being constructed/ to be constructed and are sold/ agreed to be sold 
and for which part or full consideration has been received by the Borrower or any 
Person claiming under the Borrower, which Sold Units do constitute a part of the 
Security for the Loan to the extent that such sale is finally concluded by the parties, 
as specified in Schedule Ill  of this Agreement; 

(Ixiv) "Taxes" means any taxes including income tax, sales tax, stamp duty, customs and 
import duties, levy, impost, octroi, duty imposed and/or levied of any nature 
whatsoever, whether by Government of India or any Governmental Authority and 
wherever and whenever charged, levied or imposed together with any interest and 
penalties in relation thereto within the Republic of India; 

"Tenor" shall mean the tenor of the Loan, which shall be as stated in Schedule II 

(Key Terms) of this Agreement. 

"Term Sheet" collectively mean sanction letters all dated May 26, 2017 bearing 
reference no. SAN515488 and reference no: SAN839750 issued by the Lenders and 
as may be amended from time to time; 

"Transaction Documents" means and includes the Project Documents and the 
Financing Documents (including the Security Documents); 

Ajnara India Limited 

as Borrower 

---  

IVA Prime Developers (AVADI) 

As the Co-Borrower 

Pvt. Ltd. 

g----/-1 

L&T Finance Limited 

as Lender 1 

':-j 

L&T Housing Finance Limited 

As Lender 2 
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A 

Ajnara India Limited 

as Borrower 
IVR Prime Developers (AVADI) Pvt. Ltd. 

As the Co-Borrower ' 
Lea Finance Limited 

as Lender 
L&T Housing Finance Limited 

As Lender 2 

"Unit" means a premises or unit in the Project; 

"Unsold Units" or "Unbooked Units" means all such Units being part of the Project 
which have been constructed / proposed to •be constructed and are not sold or 
encumbered / agreed to be sold or encumbered or in respect of which part or full 
consideration is yet to be received and sale is yet to be finally concluded by the 
parties, which constitutes a part of the security for the Loan, which shall include the 
proposed Units specified in Schedule Ill  of this Agreement. 

1.2 	Interpretation 

For the purpose of this Agreement, unless the context or meaning thereof otherwise 
requires, the principles of interpretation as set forth hereunder shall apply: 

words importing a particular gender includes all genders. 
"Singular" includes plural, and vice versa. 
"Person" includes an individual, sole proprietorship, partnership firm within 
the meaning of Indian Partnership Act, 1932, company (as defined in section 
2(20) of the Companies Act, 1956), a body corporate as defined in section 2 
(11) of the Companies Act, 2013, a co-operative society, a limited liability 
partnership and any body or organization of individuals or persons whether 
incorporated or not. 
A reference to: 

any Article, Clause or Schedule means an article, clause or a Schedule to 
this Agreement; 

an Account includes a reference to any sub-account of that Account; 
an "amendment" includes a supplement, modification, amendment, 
novation, accession, replacement or re-enactment and "amended" is to 
be construed accordingly; 
"assets" include all properties whatsoever both present and future, - 
(whether tangible, intangible or otherwise) ,(including intellectual property 
and intellectual property rights), investments, cash-flows, revenues, 
rights, benefits, interests and title of every description; 
"authorization" or "consent" or "approval" or "permission" includes a 
clearance, 	resolution, 	licence, 	exemption, 	filing, 	registration, . 	authorization, consent, approval, permission; 
"encumbrance" includes a mortgage, charge, lien, pledge, 
hypothecation, security interest or any lien or transfer/disposal of any 
nature or description whatsoever; 

an Article or Schedule or Annexure is, unless indicated to the contrary, a 
reference to an Article or Schedule or Annexure to this Agreement; 
the word "includes" or "including" are to be construed without limitation; 
an agreement shall include all schedules, annexures and exhibits of such 
agreement and all of such schedules, annexures and exhibits shall be 
deemed to be an integral part of such agreement; 

any statute shall be construed as including all statutory provisions 
consolidating, amending or replacing such statute, now existing or in 
force hereafter; 
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IVR Prime Developers (AVADI) Pvt. Ltd. 

As the Co-Borrower  
L&T Finance Limited 

as Lender 1 
L&T Housing Finance Limited • 

As Lender 2 

Jura India Limited 

as Borrower 

(k) reference to a "month" or "Month" shall mean a period beginning at 
00:00 hours of the first day of the calendar month of a Gregorian Year 
and ending at 24:00 hours on the last day of such calendar month. 

headings and the use of bold typeface shall be ignored in its construction; 
any consent, approval, determination, waiver or finding to be given or made by 
any of the Secured Parties shall be made or given by such Secured Party in 
its sole discretion; 
the words "other", "or otherwise" and "whatsoever" shall not be construed 
ejusdem generis or be construed as any limitation upon the generality of any 
preceding words or matters specifically referred to; 

all references to agreements, documents or other instruments include (subject 
to all relevant approvals) a reference to that agreement, document or 
instrument as amended, supplemented, substituted, novated or assigned from 
time to time; 

any reference to a Government Authority shall be deemed to include a 
reference to any successor to such Government Authority or any organisation 
or entity which has taken over the functions or responsibilities of such 
Government Authority; 

words and abbreviations, which have, well known technical or 
trade/commercial meanings are used in this Agreement in accordance With 
such meanings; 

any consent or waiver required to be provided by the Secured Parties or any 
of them shall mean the prior written consent or waiver of each of the Secured 
Parties or such of those who have given such consent or waiver; 
where any action of the Secured Parties is subject to "reasonability" under 
this Agreement or the other Financing Documents, such 'reasonability' shall 
be determined solely by such Secured Party; 

any determination with respect to the materiality or reasonableness of any 
matter including of any event, occurrence, circumstance, change, fact, 
information, document, authorization, proceeding, act, omission, claims, 
breach; default or otherwise shall be made by the Secured Parties, or any of 
them, at their sole discretion, which determination shall, in the absence of 
manifest error, be final and binding on all Parties; 
"repayment" includes "redemption" and vice-versa and repaid, repayable, 
repay, redeemed, redeemable and redemption shall be construed acCordingly; 
a Potential Event of Default is "continuing" if it has not been remedied or 
waived and an Event of Default is "continuing" if it has not been waived; and 
the words 'hereof', 'herein', and 'hereto' and words of similar import when 
used with reference to a specific Article in, or Schedule to, or Annexure to this 
Agreement shall refer to such Article in, or Schedule to, or Annexure to this 
Agreement, and when used otherwise than in connection with specific Articles 
or Schedules, or Annexures shall refer to this Agreement as a whole; 
When any number of days is prescribed in any document, the same shall be 
reckoned exclusive of the first and inclusive of the last day unless the last day 
does not fall on a Business Day, in which case the last day shall be the next 
succeeding day which is a Business Day; and 

This Agreement shall come into effect and be binding on the Agreement date 
as mentioned aforesaid. This Agreement shall remain in force until termination 
in accordance with this Agreement or until all the amounts due and payable to 
the Lenders under the Transaction Documents are fully paid by the Borrower. 
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Ajnara India Limited 

as Borrower 
IVR Prime Developers (AVAD1) Pvt. Ltd. 

As the Co-Borrower 
L&T Finance Limited 

as Lender 1 

2 	FACILITY 

2.1 	Amount of Loan 

The Borrower hereby agrees to borrow from the Lenders and subject to provisions of 
this Agreement, the Lenders agree to lend to the Borrower the Loan as mentioned in 
Schedule IB  for the Purpose and on the terms and conditions set forth in this 
Agreement. 

2.2 	Details of Disbursement 

2.2.1 The Lenders may disburse the Loan in one or multiple tranches or depending on the 
progress of the Project as may be mutually agreed upon between the Parties and 
subject to fulfilment of conditions set-out in Article 3 of this Agreement and such other 
terms and conditions as set out under other Transaction Documents and in 
accordance with the Disbursement Schedule. 

2.2.2 Upon the fulfilment of the conditions precedents as set put under Article 3.1 of this 
Agreement to the satisfaction of the Lenders, the Borrower shall deliver to each of the 
Lenders a Drawdown Notice in respect of a Disbursement (for its portion of the Loan) 
at least 7 (Seven) Business Days in advance 'with the intended drawdown date, which 
notice shall be substantially in the form prescribed by the Lenders. 

2.2.3 The Borrower shall deliver to the Lenders a receipt, in the form satisfactory to 
Lenders, within two (2) Business Days following the receipt of each Disbursement. 

2.2.4 Notwithstanding anything contained in this Agreement, the Lenders without assuming 

any liability, reserves the unconditional right to discontinue, cancel revoke, cancel, 
alter, modify or change at any time, the sanctioned Loan or any part thereof or any 
terms thereof at its sole discretion and withhold /stop any Disbursements for any 
reason whatsoever and without giving any notice or any reason whatsoever. 

2.3 	Procedure for Disbursements 

2.3.1 Promptly after the receipt of a Drawdown Notice alongwith requisite confirmation and 
undertakings, the Lenders shall: (A) review such Drawdown Notice and attachments 
thereto to determine whether requisite documents have been provided and whether 
all conditions precedents as set out under Article 3 of this Agreement have been 
fulfilled to the satisfaction of the Lenders. 

2.3.2 In the event, the Lenders determines that any of the condition precedents as set out 
in the Article 3 of this Agreement, which had not been satisfied, have been satisfied or 
waived, the Lenders shall make Disbursement to the extent of the undisbursed 
amount of the Loan. 

2.3.3 If in connection with any Disbursement, the Lenders determines that the Drawdown 

Notice is erroneous or that any condition precedent as set out in the Article 3 of this 

Agreement have not been satisfied, the Lenders shall give notice to the Borrower in 

L&T Housing Finance Limited 

As Lender 2 
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Ajnara India Limited 

as Borrower 
IVR Prime Developers (AVADI) Pvt. Ltd. 

As the Co-Borrower 
L&T Finance Limited 

as Lender 1 

such form or manner as it may deem fit, stating that the Lenders shall not be required 
to make that Disbursement pursuant to the aforementioned Drawdown Notice. 

2.4 	Mode of Disbursements 

2.4.1 All Disbursements by the Lenders to the Borrower under this Agreement shall be 
made through credit to the account designated by the Borrower in the Drawdown 
Notice and maintained with the bank acceptable to the Lender (hereinafter referred to 
as "Designated Account"). 

2.4.2 The Designated Account shall be used for all the Disbursement of the Loan made by 
the Lenders to the Borrower under this Agreement. 

2.4.3 The Disbursements made towards land payment and FAR payment shall be directly 
made in favor of the NOIDA Authority. 

2.4.4 Notwithstanding anything contained hereinabove, the Borrower hereby agrees and 

confirms that during the subsistence of Tenor of the Loan, the Lenders shall have 
unequivocal right to adjust and/ or set off any overdue amount either in part or in full, 
from the undisbursed Loan amount at its sole discretion without requiring any 
Disbursement Notice from the Borrower or seeking any consent or providing any 
notice to this effect to the Borrower. 

	

2.5 	Interest Rate 

2.5.1 The Interest Rate applicable to the Loan provided by the Lenders shall be as set-out 
in the Schedule ll  (Key Terms) hereto against the name of such Lenders and shall be 
payable as per the terms stipulated therein. 

2.5.2 All interest accruing on amounts outstanding under the Loan shall accrue from day to 

day and be calculated on the basis of the actual number of days elapsed in a year of 
365 (Three Hundred and Sixty five) days and be payable in arrears on the Interest 
Payment Date (as defined in Schedule ll  (Key Terms) of this Agreement). 

2.5.3 The determination of the applicable Interest Rate by the Lenders, from time to time, 
shall be final, conclusive and binding upon the Borrower without any demur or protest. 

2.5.4 If there is any interest tax levied by the Government of India or any other Authority 

under the Interest Tax Act, 1974, or under any other law for the time being in force, 
the Borrower shall reimburse Lenders such tax imposed or levied by the Government 
of India or any other authority on the Interest Rate and/or other payments required to 
be made by the Borrower to Lenders under any of the Financing Documents, 
including this Agreement or in connection with the Loan. 

	

2.6 	Interest Rate Reset 

2.6.1 The Interest Rate shall be reset/ revised by the Lenders upon expiry of time stipulated 
in the Schedule II  (Key Terms)of this Agreement.The Borrower shall then pay interest 
at such reset rate (the "Reset Interest Rate") with effect from the Interest Reset Date 
(as defined in Schedule II  (Key Terms)of this Agreement). 

L&T Housing Finance Limited 

As Lender 2 
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2.6.2 In addition to terms detailed in Article 2.6.1 hereinabove the Lenders may in their sole 
discretion, change the Interest Rate at any time during the currency of the Loan upon 
occurrence of any of the following events: 

Adverse change in money market condition; 
RBI revising the standard provision on assets; 
RBI changing the risk weight for assets; 

The credit rating for the Loan has been downgraded to non-investment grade 
by an accredited external credit rating agency (as approved by the Lenders); 
cost of funds acquired or raised from time to time; 
Occurrence and/ or continuation of an Event of Default; 
any change in the Applicable Law in relation to the provisional norms reserve 
liquidity ratios and risk weightage, as may be prescribed by any competent 
authority, from time to time;and/or 

and for any other reasons whatsoever as Lenders deems it necessary. 

The Borrower hereby agrees that the occurrence of aforementioned events shall be 
determined by the Lenders at its/ their discretion and such decision of the Lenders 
shall be final, conclusive and binding upon the Borrower. 

2.6.3 In the event of down-selling of Loan, participating New Lenders, will have an option to 
link the Interest Rate on expiry of 6 (six) months from the date of first Disbursement to 
their respective Prime Lending Rate/ Base Rate/ individual bank MCLR or any other 
benchmark rate. The Spread for such Lenders shall be calculated as the difference 
between the MCLR, Base Rate or PLR, as the case may be, and the applicable 
Interest Rate of the Original Lenders on -the date of novation and/or assignment of 
Loan. Spread decided on this day shall be changed only as per the Article 2.6.1 (as 
applicable to Original Lender) and/ or Article 2.6.2 above. Participating New Lenders 
choosing MCLR as benchmark rate shall have option to specify interest rate reset 
period to give effect to any change in underlying benchmark rate(s), in line with the 
RBI gbidelines in this regard. It is further clarified that, in no event, the Interest Rate of 
such participating New Lenders shall be lower than its benchmark rate(s) in line with 
the extant RBI guideline. 

2.7 	Additional Interest - 

2.7.1 Notwithstanding to the rights and remedies available to Lenders under this Agreement 
or otherwise, upon occurrence of any Event of Default as mentioned hereinafter, 
including but not limited to — 

non-adherence to the Construction Schedule; 

not achieving sales of units and sales collections in the Project as per agreed 
Sales Schedule; 

(Hi) 	non-creation and/ or non-perfection of Security as per agreed timelines; 
non-closure of any existing escrow/retention account(s) of the Borrower with 
Existing Lenders, if any, as per agreed timelines; 

non-maintenance of DSRA and not adhering to other covenants as per agreed 
provisions and/or breach or non—adherence of any term(s) contained in other 
Transaction Documents except the payment default as mentioned in the 
Article 2.8; and 

non-adherence of any of the Special Conditions as detailed in the Schedule II  
(Key Terms) hereto. 

Ajnara India Limited 

as Borrower 

h 

L&T Finance Limited 

as Lender 1 
L&T Housing Finance Limited 

As Lender 2 

1VR Prime Developers (AVAD1) 

As the Co-Borrower 
Pvt. Ltd. 
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the Borrower shall pay an Additional Interest (over and above the Interest Rate) as 
detailed in Schedule ll  (Key Terms) hereto for the period beginning the date of such 
non-compliance until the same is cured/ remedied (if remediable) to the satisfaction of 
the Lenders. 

2.7.2 The Additional Interest shall be payable on demand or, if not demanded, on each 
Interest Payment Date, falling after any such overdue amount has become due. 

2.7.3 The Borrower hereby agrees that the obligation to pay Additional Interest shall neither 
be considered as a waiver of Event of Default nor shall absolve Borrower of its other 
obligations in respect of such default and/ or breach or non-adherence of the terms of 
Transaction Documents and the payment of said Additional Interest shall be without 
prejudice to Lenders right to exercise all rights and remedies available to it under this 
Agreement and/ or any other Transaction Documents. 

	

2.8 	Default Interest 

2.8.1 In the event of any payment default (i.e. non-payment of dues by the Borrower, 
including principal, interest or any other charges payable by the Borrower under 
Financing Documents), the Borrower hereby agrees to pay to the Lenders, Default 
Interest as detailed in Schedule II  (Key Terms)of his Agreement on overdue amounts 
i.e. any amounts, in relation to which payment has not been made (on the relevant 
Interest Payment Date or repayment of principal as per the Repayment Schedule or 
otherwise as per the terms of the Financing Documents), from the date of such 
default till the date of actual realization of such payment. The Borrower agrees to pay 
to the Lenders the Default Interest over and above the applicable Interest Rate. 

2.8.2 The Default Interest shall be calculated on daily basis on the actual number of days in 
the year. Without prejudice to the foregoing, and for clarity, if the Lenders recalls or 
accelerate payment of the Loan or any part thereof, the Borrower shall have to pay 
Default Interest on the Outstanding Amount due and owing to the Lenders from the 
date of recall or acceleration, till the date of actual realization of full payment to the 
Lenders. 

2.8.3 Notwithstanding anything contained in any of the Financing Documents, the 
Additional Interest and Default Interest when payable by the Borrower to the Lenders, 
shall be independent of each othe'r, unless as communicated at the sole and absolute 
discretion of the Lenders. 

	

2.9 	Acknowledgement by the Borrower 

2.9.1 The Borrower acknowledges that the sums, including but not limited to interest, 
Additional Interest and Default Interest stated herein are reasonable and that they 
represent genuine pre-estimates of the loss likely to be incurred by the Lenders in the 
event of non-payment by the Borrower. 

2.9.2 The Borrower acknowledges that the Loan provided under this Agreement will be 
utilized specifically for the Purpose and waives any defence available under usury or 
other laws relating to the charging of interest. 

# 

Ajnara India Limited IVR Prime Developers (AVADI) Pvt. Ltd., L&T Finance Limited L&T Housing Finance Limited 
as Borrower As the Co-Borrower as Lender 1 As Lender 2 
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2.9.3 The Borrower hereby agrees that any other use of the Loan shall require prior written 
consent of the Lenders. 

2.9.4 In case any part of the Loan is utilized for the purpose other than the Purpose provide 
under this Agreement, without prejudice to Lenders other rights under this Agreement, 
including to declare it an Event of Default, the Lender shall have unconditional right to 
cancel, terminate, withdraw or recall the Loan forthwith and/or charge Additional 
Interest over and above the Interest Rate. 

2.10 Tenor and Repayment of Loan 

2.10.1 The Tenor of the Loan shall be as detailed in Schedule H  (Key Terms)of this 
Agreement. 

2.10.2 Upon expiry of Moratorium Period, the Borrower agrees and undertakes to repay the 

principal amount from the Outstanding Amount in accordance with the Repayment 
Schedule, as set out in Schedule IV  hereto. 

2.10.3 The Borrower hereby agrees that the Interest Rate and other interest (including, 
Additional Interest and Default Interest), costs, charges, fees and expenses shall be 
payable as per the terms of this Agreement during the Tenor of the Loan, including 
during Moratorium Period. 

2.10.4 If the Repayment date or Interest Payment Date falls on public holiday, then the 
payment shall be made on the previous Business Day falling prior to the Repayment 
Date or Interest Payment Date (and Interest Rate will be calculated up to the actual 
Repayment date). 

2.10.5 Repayment of the Loan would include all amounts actually received by the Lenders 
by any or all of the following modes: 

Repayment by the Borrower of the Loan and interest thereon in accordance 
with the Repayment Schedule; 

Amounts received by the Lenders through electronic clearing service or on 
encashment of the post-dated cheques; and 

Amounts received by the Lenders by transfer from the Escrow Account in 
accordance with Article 10.2 below. 

2.10.6 Notwithstanding anything contained herein, in the event of occurrence of Event of 
Default or Potential Event of Default or non-achievement of projected cash flows or 
deterioration or non-realisation of Project Receivables within reasonable time, the 
Lenders without prejudice to their other rights under the Transaction Documents shall 
have the right at any time and from time to time to review, accelerate and/or 
reschedule the Repayment terms of the Loan or of the Outstanding Amount thereof in 
such manner as Lenders may at its sole discretion deem fit. In such an event, without 
any demur or protest, the Borrower shall remit payment as per such revised 
Repayment Schedule as revised by the Lenders for the amount outstanding at such 
time. 

2.10.7 The Borrower agrees that all the Project Receivables shall be deposited in the Escrow 
Account without any delay or demur. 

i
„,..,, ttrere51‘-  
Ajnara India Limited IVR Prime Developers (AVADI) Pvt. Ltd. L&T Finance Limited L&T Housing Finance Limited 

as Borrower As the Co-Borrower as Lender 1 As Lender 2 
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2.10.8 The amounts lying in the Escrow Account shall be solely utilized for the Purpose and 
Repayment of the Loan or such other purpose as may be approved by the Lenders in 
writing and such Escrow Account shall be operated in accordance with Article 10.2 
below. 

2.10.9 The Repayment shall be made through an Escrow Account to be opened and 
established by the Borrower with the Escrow Agent in the name of the Borrower to the 
terms and conditions as contained in Escrow Agreement. At any point of time if the 
proceeds lying to the credit of the Escrow Account are not sufficient to repay 
Outstanding Amount of the Loan on the Repayment date, the Borrower undertakes to 
deposit, sufficient funds to meet the shortfall amount into the Escrow Account from 
their income other than the Project Receivables. In the event the Borrower fails to 
deposit sufficient funds in the Escrow Account to make good the shortfall, Lenders 
shall have a right to present the Repayment Cheques, in the manner specified in 
Article 5, of that month on the Repayment date. 

2.10.10 	Any principal amount of the Loan repaid under this Agreement may not be re- 
borrowed. 

2.11 Prepayment 
2.11.1 Prepayment from Project cash flow: The Borrower hereby agrees and undertakes 

that any Project Receivables generated from the Project, by way of any sale, 
allotment, booking or any other kind of alienation of interest in any Units of the Project 
("Said Units") either directly or indirectly or any other mode of obtaining advance 
against transfer of rights in the land or construction thereon in relation to the Project, 
shall be mandatorily credited into the Escrow Account and shall be utilized by 
theLenders towards prepayment of the Loan (without payment of any prepayment 
penalty) at the prescribed rate ("Prescribed Rate") as may be stipulated by the 
Lenders by issuance of notice at such time and which shall not be less than the 
Prescribed Rate mentioned in Schedule II  (Key Terms), hereto. 

2.11.2 Prepayment through re-financing and other sources: The Borrower hereby 
agrees that,subject to prior written consent of the Lenders,in the event the Borrower 
makes any prepayment of Outstanding Amount (or any part thereof)by availing any 
re-financing loan from any other banks, NBFCs or financial institutions or from any 
other sources, it shall be done subject to prior written consent of the Lenders and 
shall me made along with upfront payment of prepayment charges calculated at the 
rate of 2 (two) % on the amount of the Loan/ Outstanding Amount so prepaid 
("Prepayment Charges"). 

2.11.3 Prepayment in view of Interest Rate Reset: In case the Interest Rate, after reset 
(as detailed in Article 2.6, hereinabove), is not acceptable to the Borrower, the 
Borrower may prepay the Loan, either in full or in part thereof, within ninety (90) days 
of communication of the reset Interest Rate, subject to the Borrower providing an 
irrevocable notice of prepayment to the Lenders within thirty (30) days from the date 
of communication of such reset of Interest Rate. Such notice shall inter alia specify 
the amount to be prepaid and the date of prepayment. No prepayment penalty will be 
charged by the Lenders for such payments. However, till the time entire Outstanding 

(k•\ 1.)‘--q 
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Amount is paid to the Lenders to the satisfaction of the Lenders, the revised Interest 
Rate shall be payable by the Borrower. 

2.11.4 Prepayment in view of not meeting Minimum Selling Price: The Borrower hereby 
agrees that subject to prior written consent of the Lenders, if for any reason, the sale 
of any of the Unsold Units is below the Minimum Selling Price, the Borrower shall 
prepay the Loan to the extent of such differential amounts without payment of any 
prepayment penalty. 

2.11.5 The Lenders shall have right to increase the Prepayment.  Charges at its discretion 
during the Tenor of the Loan. 

2.11.6 The Borrower hereby agrees that any, amount prepaid under this Article shall be 
appropriated by the Lenders either towards the principal amount of the Loan in 
forward order of maturity or in such manner as it may deem fit. 

2.11.7 Any principal amount of the Loan prepaid under this Agreement may not be re-
borrowed. 

2.12 Imposts, Costs and Charges 

2.12.1 The Borrower shall: 

during the currency of the Loan, bear and pay all such imposts, duties, 
,including stamp duties (as well as any differential stamp duty which may 
become payable after execution of this Agreement or Transaction 
Documents) and registration charges and Taxes (including interest and other 
taxes, if any) as may be levied from time to time by the Governmental 
Authority or other authority with the sanction of law pertaining to or in respect 
of the Loan and in respect of any of the Transaction Documents or which may 
be required to be paid according to the laws for the time being in force in the 
State in which such properties are situated or otherwise; 

pay all costs, charges 'and expenses incurred by the Lenders, including but 
not limited to all costs and expenses specified in Article 2.13 and Article 2.14 
hereof, including legal fees, technical and credit assessment, fees of 
consultants, stamp duty, fees of Security Trustee, Lender's Agent fee, 
registration fees and any other statutory or regulatory fees/costs as 
determined by the Lender,legal fees and expenses relating to engagement of 
external counsel; the legal due diligence; the fee towards preparation, 
negotiation, execution, implementation, administration and enforcement of 
any of the Transaction Documents and all applicable tax thereon and also 
any cost or charges which Lenders shall certify as having sustained or 
incurred by it as a consequence of occurrence of an Event of Default, 
whichamounts shall be paid by the Borrower promptly on demand, failing 
which, the Lender will be at liberty (but _shall not be obliged) to incur the same 
and the Borrower shall reimburse the same to the Lenders along with an , 
interest calculated @ 21% (Twenty One percent) p.a. thereon. The Lender 
shall have a right to recover all such costs from the Escrow Account at its 
discretion. 

-2-- 
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(iii) 	bear all costs for fulfilling its obligations under this Agreement and the 
Transaction Documents. 

2.12.2 In the event of the Borrower failing to pay the monies referred to in sub-section (i) and 
(ii) of Article 2.12, Lenders will be at liberty (but shall not be obliged) to pay the same. 
The Borrower shall reimburse all sums paid by the Lenders or any of its agent in 
accordance with the provisions contained in this Agreement; ahd 

2.12.3 Notwithstanding anything stated above Escrow Agent shall have right to recover on 
behalf of Lenders or its agents, all costs, charges and expenses and monies payable 
to Lenders under this Agreement by debiting the Escrow Account. 

2.13 Fee(s) and other Charges 

2.13.1 Up-Front Processing Fee: 

The Borrower shall pay to Lenders an up-front processing fee (non-refundable and 
non-adjustable) at the rate and as per the terms more particularly mentioned in the 
Schedule ll  (Key Terms) hereto. 

2.13.2 Legal Documentation Fees: 

The Borrower shall pay to the Lenders documentation fees of such sum (as detailed 
in Schedule II  (Key Terms)of this Agreement) towards legal due diligence, title 
clearance of properties and drafting of Financing Documents and as per the terms 
more particularly mentioned in the Schedule II  (Key Terms)hereto. 

2.13.3 Stamp duty, registration charges and other charges: 

The Borrower hereby agrees that all Stamp duties and registration charges with 
respect to the Transaction Documents, both present and future, including any penalty 
thereon shall be borne by the Borrower without any delay or demur. 

2.13.4 Other Fees: 

Any other fees, including but not limited to, the fees payable to Security Trustee, 
Lender's agent, if any, other external service providers/ vendors/ consultants and 
other fees towards monitoring the Project/the Loan, shall be borne by the Borrower 
without any delay or demur. 

2.14 Right of Set-off 

In addition to any rights now or hereafter granted under Applicable Law or otherwise, 
and not by way of limitation of any such rights, upon the occurrence and continuation 
of an Event of Default, Lenders are hereby authorized at any time or from time to 
time, without presentment, demand, protest or other notice of any kind to the 
Borrower or to any other Person, any such presentment, demand, protest or notice 
being hereby expressly waived, to set off and to appropriate and apply any and all 
funds, deposits or assets at any time held or owing by the Lenders or any of L&T 
Group Companies (including, without limitation, by any branches and agencies of 
Lenders or any of L&T Group Companies wherever located) to or for the credit or the 
account of the Borrower against and on account of the obligations and liabilities of the 

(gee2A4e6 -\ k 
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Borrower to Lenders under this Agreement or under any of the other Transaction 
Documents or under any other financing documents entered by the Borrower and/ or 
its group entities with the Lenders and/ or L&T Group Companies wherever located, 
and all other claims of any nature or description arising out of or connected with this 
Agreement or any other Transaction Documents or any Security Documents, 
irrespective of whether or not Lenders or any of L&T Group Companies have made 
any demand with respect thereto and Lenders shall be entitled to appropriate and 
apply any such funds, deposits and assets in terms of this Agreement and other 
Transaction Documents. 

2.15 Suspension or Cancellation by the Lenders 

2.15.1 Notwithstanding anything to the contrary, the Lenders may, without notice to the 
Borrower, suspend the right of the Borrower to seek Disbursements or cancel the 
undisbursed portion of the Loan in whole or in part and/ or the Lenders may revoke 
and cancel further access by the Borrower to the use of the amounts disbursed under 
this Agreement and other amounts, on occurrence of following events; 
(I) 	The failure by the Borrower to provide required information in the form 

prescribed /approved by the Lenders from time to time pertaining to the 
Mortgaged Properties or the Project constructed pursuant to the Loan or other 
Properties; 

In the opinion of the Lenders, there is material change in Borrower's proposal 
for the Purpose for which the Loan has been sanctioned/advanced; 
In the opinion of the Lenders there has been concealment of any material fact 
concerning the Borrower' profits etc., or ability to repay or any other relevant 
aspect of the Borrower's application of Loan being withheld suppressed or 
concealed or not made known to Lenders; 
Any untrue/false statement/representation/warranty in the Borrower's loan 
application and/ or this Agreement, made by the Borrower; 
The Transaction Documents as required by the Lenders are not executed 
within the timelines specified therefor in this Agreement or during any further 
extension of the period as mutually agreed upon between the Parties; 
In case the Loan limits / part of the limits are not utilized by Borrower to the 
satisfaction of the Lenders; 
In case of non-compliance of terms and conditions of Term Sheet issued by 
the Lenders and accepted by the Borrower and/ or Transaction Documents; 
If the first Disbursement has not been made within 90(ninety) days from the 
date of execution of this Agreement to the satisfaction of the Lenders, or such 
later date as the Parties may mutually agree; 
If any Event of Default and/ or Potential Event of Default has occurred and is 
continuing or if the Event of Default specified in Article 13 (Events of Default), 
is in the reasonable opinion of Lenders, imminent; 
Any action has been taken in the opinion of the Lenders for the dissolution, 
disestablishment or suspension of the operations of the Borrower; 
The Borrower has ceased to exist in the same legal form as that prevailing as 
of the date of the Agreement. 
In the opinion of Lenders, the legal character, ownership or control of the 
Borrower has changed from that prevailing as of the date of the issuance of 
Term Sheet resulting into a Material Adverse Effect. 
If any event .or condition has occurred resulting into a Material Adverse Effect 
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on the Borrower or any of the Obligors or the Project. 

(xiv) Any such right to cancel the Loan is available to the Lenders under the 
Applicable Laws. 

2.15.2 The Lenders shall have an unconditional right to cancel the undisbursed amount of 
the Loan in any of the following events: 

In case any part of the Loan amount is not utilized by the Borrower. 
Upon occurrence of an Event of Default (including Potential Event of Default). 
Upon occurrence of a Material Adverse Effect. 
In case of deterioration in the Loan account in any manner whatsoever. 
In case of any misrepresentation by the Borrower or any document or 
information furnished to the Lender is found to be incorrect or untrue. 
In case of any other development or situation which in the opinion of Lenders 
will be prejudicial or detrimental to the interest of the Lenders. , 

2.15.3 The Borrower hereby agrees that exercise by the Lenders of their right of suspension 
shall not preclude Lenders from exercising their right of cancellation, either for the 
same or any other reason specified in Article 2.15.1 or 2.15.2 and shall not limit any 
other provision of this Agreement. Upon any cancellation the Borrower shall pay to 
the Lenders all fees and other amounts accrued (whether or not then due and 
payable) under this Agreement up to the date of that cancellation. 

2.15.4 In the case of any partial cancellation of the Loan pursuant to Article2.15.1 or 2.15.2, 
Interest Rate on the Outstanding Amount of the Loan remains payable as provided in 
Article 2.5. 

2.15.5 The Borrower hereby agrees that unless the Lenders otherwise agrees, the 
Borrower's right to make first Disbursement from the Loan shall cease upon expiry 
of90 (ninety) days from the date of this Agreement. 

2.15.6 The Loan shall be available to be withdrawn by the Borrower during the Availability 
Period subject to fulfilment of terms and conditions detailed in.this Agreement. 

2.15.7 Any portion of the Loan that is cancelled under this Article 2.15 may not be reinstated 
or disbursed. 

2.16 Appropriation of Payments 

2.16.1 The Borrower further agrees and confirm that anything contained herein or in any 
other documents or instructions in writing by the Borrower or unless otherwise agreed 
to by the Lenders, any payments due and payable under this Agreement and made 
by the Borrower or amount realized/received/recovered by the Lenders shall be 
appropriated towards such dues in the order they appear herein below: 

,(i) 	Costs, charges, expenses and other monies; 
Interestpayable on costs, charges, expenses and other monies; 
Interest payable including Additional Interest/Default Interest; 
Further interest and damages on defaulted amounts payable in terms of this 
Agreement; and 
Repayment of instalments of principal Loan amount. 
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2.16.2 Notwithstanding anything contained in Article 2.16.1 hereinabove, Lenders may, at its 
discretion, appropriate such payments towards the dues, if any, payable by the 
Borrower and/or any of its group entities in respect of financial assistance availed/ to 
be availed by the Borrower and/ or any of its group entities from Lenders and/ or L&T 
Group Companiesin the order specified in the relevant loan agreement(s). 

2.17 Joint and Several Liability 

Each of the Borrower (as detailed in Schedule IA)  do hereby specifically agree and 
undertake as follows: 

That the liability of any of the Borrower is joint and several liability to the fullest 
extent of the liability or obligation towards the Lenders as agreed under the 
respective Financing Documents entered by such Obligor(s) and accordingly, 
the Lenders may, at the sole discretion of the Lenders, call upon and demand 
each Borrower to comply with any of the provisions hereof, or make payment 
of any sum due hereunder; 

The grant of this Loan to any one of the Borrower shall be deemed to be 
adequate consideration in respect of all other Borrower; 
Each Borrower have assumed joint and several liability to the fullest extent for 
any and every amount due hereunder, irrespective of the Project belonging to 
or being developed by any of them, Disbursement of the Loan to any of the 
Borrower, or the practice in respect of payments of interest, principal or any 
other sum being paid by any particular Borrower! Obligors, or whether there is 
any loan sharing agreement or any other mutual agreement among such 
Borrower providing for any mutual sharing of liability among themselves; 
Any waiver, abatement, non-prosecution or any other relaxation granted by 
the Lenders to any Borrower shall be of no relevance in respect of the joint 
and several liability of each Borrower; 
Any security interest created by any Borrower shall be deemed to be respect 
of the joint and several obligations of the Borrower hereunder; 
Any notice or other communication served on any of the Borrower shall be 
deemed to be served on each one of them. 

3 	CONDITIONS PRECEDENT AND CONDITIONS SUBSEQUENT 

3.1 	Conditions Precedent to First Disbursement 

The first Disbursement under the Loan shall be made at the discretion of the Lenders 
subject to the Borrower complying with all the conditions to the satisfaction of the 
Lenders, as detailed in Part A of Schedule V(Condition Precedent for First 
Disbursement) or such other conditions as may be prescribed by the Lenders. 

3.2 	Conditions Precedent to Subsequent Disbursements 

The obligations of Lenders to make further Disbursements out of the Loan shall, inter 
alia, be subject to the Borrower complying with the conditions to the satisfaction of the 
Lenders, as detailed in Part B of Schedule V(Condition Precedent for Subsequent 
Disbursement) or such other conditions as may be prescribed by the Lenders. 
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3.3 	Conditions Subsequent to First Disbursement 

3.3.1 The Borrower shall satisfy each of the conditions detailed in Part C of Schedule 
V(Condition Subsequent to First Disbursement) to the satisfaction of the Lenders, 
within 30 (Thirty) days of the first Disbursement of the Loan. 

3.3.2 The Borrower shall satisfy each of the conditions detailed in Part D of Schedule 
V(Condition Subsequent to First Disbursement) to the satisfaction of the Lenders, 
within 3 (Three) months of the first Disbursement of the Loan. 

4 	SECURITY 

4.1 	The Outstanding Amounts in relation to the Loan including all interest, taxes, 
liquidated costs, charges, expenses and other sums whatsoever due and payable to 
Lenders hereunder shall be secured by the Security as set out in Schedule 
III(Security & Security Related Covenant)of this Agreement. 

4.2 	The Borrower shall deposit with the Security Trustee, all the original documents in its 
possession in respect of the title deeds of the Mortgaged Properties, TDR documents, 
Project Receivables, Project Documents or such other documents in respect of the 
Security requested by the Lenders from time to time. 

4.3 	The aforesaid Security shall be created in favour of Security Trustee for the benefit of 
the Lenders or in favour of the Lenders, in a form and manner satisfactory to Lenders. 

4.4 	The Borrower hereby agrees that the Lenders reserves the right to modify the 
Security structure detailed in Schedule III  in its absolute discretion, prior to financial 
closure/execution of Financing Documents and due diligence of the transaction. 

4.5 	If, at any time during the currency of the Loan, the Lenders are of the opinion that the 
Security provided to Lenders have become inadequate to cover the Outstanding 
Amount, Lenders shall be entitled to call upon the.  Borrower to provide and furnish to 
Lenders, to the satisfaction of Lenders, such additional and/or alternate security as 
may be acceptable to Lenders to cover such deficiency. 

4.6 	All title deeds and other documents provided towards Security shall be vetted and 
cleared by empanelled lawyer / infernal legal department of the Lenders. 

5 	REPAYMENT CHEQUES 

5.1 	The Borrower hereby agrees that Repayment Cheques of such number and value as 
may be detailed in Schedule II(Key Terms)hereto, for Repayment installments shall 
be furnished to the Lenders by the Borrower and/ or other Obligors (as the case may 
be). Such Repayment Cheques shall be presented to Lenders before Disbursement. 

5.2 	The Lenders shall use such Repayment Cheques only in the event of the funds in the 
Escrow Account being insufficient to meet the Repayment obligation of the Borrower. 

5.3 	The Borrower hereby agrees and undertakes to arrange for the funds to honour the 
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post-dated cheques presented by the Lenders. The unutilized undated cheque(s) 
shall be returned to the Borrower on the satisfaction of the entire Outstanding Amount 
to the satisfaction of the Lenders. 

5.4 	The Borrower hereby undertakes neither to intimate and/or instruct their bankers to 
stop payment of the Repayment Cheques delivered to Lenders, nor to close the 
account without Lenders' written consent. 

5.5 	The Borrower hereby agrees that the Lenders shall have an irrevocable right to right 
to present the said cheques as per the terms of this Agreement and the Borrower and/ 
or other Obligors (as the case may be) shall never give Lenders any notice requesting 
Lenders to not to present the cheques as given hereunder on due dates or otherwise. 

5.6 	The Borrower hereby submits and concurs that dishonouring of any of Repayment 
Cheques due to any reason whatsoever shall be construed as an Event of Default 
under this Agreement and the Lenders shall be at liberty to take inter alia action 
against the Borrower or other Obligors (as the case may be) under Applicable Law, 
including recourse under the Negotiable Instruments Act. 

6 	ILLEGALITY 

6.1 	The Borrower hereby agrees that during the continuance of the Loan, due to 
suspension/cancellation/revocation of any statutory approval of Lenders or for any 
other reason whatsoever if making funds available under the Loan to the Borrower or 
allowing continuance of the Outstanding Amount under the Loan disbursed or to be 
disbursed becomes untenable or illegal, then the Lenders shall, promptly after 
becoming aware of the same, deliver to the Borrower a notice to that effect and: 

Thereafter, the Lenders shall not be obliged to make anyDisbursement 
hereunder and the amount of the balance available Loan shall be 
immediately reduced to zero without any liability on Lenders to this effect; 
The Lenders shall be entitled to recall the entire Loan and the Outstanding 
Amount forthwith and the Borrower shall on such date as Lenders may 
specify repay the Outstanding Amount owing to Lenders in respect of the 
Loan and / or the Security created in pursuance hereof; and 
Upon Repayment of the entire outstanding Loan and upon fulfilment of all 
duties and obligations of the Borrower under the Transaction Documents to 
the satisfaction of the Lenders, the Lenders shall immediately release/ 
reconvey the Mortgaged Properties or Securities or 'any part thereof as the 
case may be. 

7 	REPRESENTATIONS AND WARRANTIES 

,7.1 	The Borrower makes the following representations and warranties as on the date of 
this Agreement in order to induce each of the Secured Parties to enter into the 
Transaction Documents. These representations and warranties shall survive the 
execution and delivery of the Transaction Documents and the making of the 
Disbursements under this Agreement and shall be repeated, by reference to the facts 
and circumstances then existing, on each day until the Final Settlement Date. 

7.1.1 Organization and Authority 
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Each of the Borrower and the Corporate Guarantor is a company/firm duly 
incorporated and validly existing under the laws of India and has the corporate power 
and has obtained all required authorizations to own its property and assets, conduct 
its business as presently conducted and to enter into, and comply with its obligations 
under, the Transaction Documents to which it is a party or will be a party as per the 
terms of this Agreement; 

7.1.2 Validity 

This Agreement and each Transaction Documents to which any of the Borrower 
and/or the other Obligorsis a party has been, or will be, duly authorized and executed 
by the such Borrower and Obligorsand constitutes, or will as and when executed 
constitute, a valid and legally binding obligation of the said Borrower and the other 
Obligors, enforceable in full force and effect in accordance with the terms contained 
therein; 

7.1.3 Status of Authorizations: 

All the Borrower's and other Obligors' authorizations either statutory or 
contractual as may be required to execute and comply with Borrower's and 
other Obligors' obligations under this Agreement and each of the other 
Transaction Documents to which it is a party have been duly and are in full 
force and effect; and 

All authorizations/either statutory or contractual (as the case may be) required 
to conduct Borrower's and other Obligors' business, currently carrying on and 
is contemplated to be carried on; to carry out the Project have been duly 
obtained by the Borrower and such other Obligors', each such authorization is 
in full force and effect and the Borrower is in compliance with all terms and 
conditions of such authorizations. 

7.1.4 No Conflict 

Neither the making of or any term of the Transaction Documents to which the 
Borrower and/ or any Obligor is a party.  nor the compliance with its terms will conflict 
with or result in a breach of any of the terms, conditions or provisions of, or constitute 
a default or require any consent under, any existing indenture, mortgage, agreement 
or other instrument or arrangement to which the Borrower and/ or such Obligor is a 
party or by which it is bound, or violate any of the terms or provisions of the 
Borrower's or such Obligor's Charter or any authorization, judgment, decree or order 
or any statute, rule or regulation applicable to the Borrower save and except as may 
be Upfront disclosed to the Lenders in writing. 

7.1.5 No Amendments to Charter Documents 

The Borrower has submitted the certified true copies of its and other Obligors' Charter 
documents with Lenders and confirms that these are final/ last amended documents 
and neither entering into the Transaction Documents by either of the Obligors, 
including Borrower nor any terms contained therein are in breach or inconsistent to 
the provisions of the Charter documents of each of the Obligors. 
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7.1.6 Accuracy 

The Borrower confirms the accuracy, correctness and validity of the information 
provided by the Borrower in its loan application made to the Lenders, including all 
other prior or subsequent explanation/s/information given to Lenders in this behalf 
and as provided in this Agreement and other Financing Documents. 

7.1.7 Financial Condition 

Since the acceptance of the Term Sheet, the Borrower: 
has not suffered any change that has a Material Adverse Effect; 
has not incurred any loss or liability, or undertaken or agreed to undertake any 
substantial obligation except for the liabilities listed in Schedule VI. 

Further, no material adverse change in the Borrower's financial condition and 
condition in financial market has occurred since the acceptance of Term Sheet. 

7.1.8 Financial Statements 

The unconsolidated and consolidated financial statements of the Borrower and its 
subsidiaries for the last three years: 

have been prepared in accordance with the accounting standards and 
practices in force in India consistently applied during the period involved, and 
give a true and fair view of the financial condition of the Borrower as of the 
date as of which they were prepared and the results of the Borrower's 
operations during the period then ended; accounting standards and practices 
in force in India consistently applied during the periods involved and present 
truly and fairly the financial position and results of the operations of the 
Borrower and the Borrower has no liabilities; or 
disclose all material liabilities (including guarantees and other contingent 
liabilities) of the Borrower, and the reserves, if any, for such material liabilities 
and material unrealized or anticipated liabilities and material losses arising 
from commitments entered into by the Borrower. 

7.1.9 Material Agreements 

Since the acceptance of Term Sheet, neither the Borrower or any other Obligor has 
entered into any arrangement and/ or agreement of any nature or has committed to 
enter into, any contract which would or might affect the judgment of a prospective 
investor (if any) and could have resulted or result into a Material Adverse Effect. 

7.1.10 Title to Assets and Permitted Liens 

(i) With regard to all the Securities (created or to be created in favour of the 
Lenders) and/ or all the assets owned or purported to be owned by the 
Borrower and/or asset(s) leased or proposed to be leased by it, a clear, good, 
valid, legal and marketable title exist alongwith valid ownership/leasehold 
interest without any Encumbrance of any nature whatsoever and no contracts 
or arrangements, conditional or unconditional, exist for the creation of any 
Encumbrance by the Borrower, except for the Permitted Security. 
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That no mortgages, charges, liens or other Encumbrances or any other rights 
of way, light or water or other easements or right of support on the whole or 
any part of the Mortgaged Properties and/ or other Properties and/ or the 
Projecthave been created or furnished in any manner whatsoever save and 
except rights created / proposed to be created in favour of the Lenders herein; 
The Borrower represents that there are no document, judgment or legal 
process or other charges of any latent or patent defect affecting the title of the 
Mortgaged Properties and other Properties which has remained undisclosed 
(in writing) and/or which may prejudicially affect the interest of Lenders under 
the Transaction Documents in any manner whatsoever; 
The Mortgaged Properties or other Properties or the.Project constructed from 
the proceeds of the Loan are neither included nor is/ are affected by any of the 
schemes of the Central/ State Government or of the improvement trust or any 
other public body or local authority or any alignment, widening or construction 
of road under any scheme of the Central/ •State Government or of any 
Corporation, Municipal Committee, Gram Panchayat etc. 

All tax returns and reports of the Borrower required by law to be filed have been duly 
filed within the period legally specified and all, Taxes, obligations, fees and other 
governmental charges upon the Borrower, or its properties, or its income or assets, 
which are due and payable or to be withheld, have been paid or withheld, other than 
(a) those presently payable without penalty or interest; and (b) disputed taxes, 
obligations, fees and other governmental charges against which sufficient reserves 
are maintained; 

7.1.12 Litigation 

The Borrower and/ or other Obligors is/are neither engaged in nor threatened 
by any litigation, arbitration or administrative proceedings, the outcome of 
which could result into a Material Adverse Effect; and 
No judgment or order has been issued against any of the Obligors which has 
or may reasonably be expected to have a Material Adverse Effect; 
No suit is pending in the Municipal Magistrate's Court or any other Court of 
Law or forum of judicature in respect of the Mortgaged Properties or 
Properties or Project constructed from the proceeds of the Loan or otherwise 
nor has the Borrower been served with any notice for infringing the provisions 
of the Municipal Act or any Act relating to local bodies or Gram Panchayats or 
local authorities or within any other process under any of these Acts. 

7.1.13 Compliance with Law 

The Borrower is not in violation of any statute or regulation of any Governmental 
Authority; 

7.1.14 Environmental Matters. 

there are no material social or environmental risks or issues in relation to the 
Project; and 

it has not received nor is aware of either (A) any existing or threatened 
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complaint, order, directive, claim, citation or notice from any authority or (B) 
any material written communication from any Person concerning the Project's 
failure which failure has, or could reasonably be expected to have, a Material 
Adverse Effect or a material adverse impact on the implementation or 
operation of the Project; 

7.1.15 Project Approvals 

(i) 	That the layout and building plans of the Project proposed to be constructed 
pursuant to the Loan have been duly approved by the competent 
Governmental Authorities and all the necessary permissions have been duly 
procured and are in place. The Project is built up according to building 
regulations/Development 	control 	rules 	of 	Municipal 
Corporation/Municipality/Planning authority framed by the concerned planning 
authority. 

The Borrower hereby represents, undertakes and confirms that all the future 
work will also be as per the given permission and deviation if any would be 
communicated to Lenders on immediate basis. 

The Lenders may at any time have the Project related details valued by its 
approved/Panel Valuer, at the cost of the Borrower. In the event of failure, 
Lenders will have the right to treat it as Event of Default and have right to 
restructure the facility alongwith other recourse available in Article 14 below. 

7.1.16 Labour Matters 

There are no ongoing or threatened, strikes, slowdowns, collective labor disputes, or 
work stoppages by employees of the Borrower or any contractor with respect to the 
Project. 

71.17 Group Comp'anies Transactions 

The description of all the Borrower's group companies transactions as set out 
in the Borrower's latest financial statements is accurate; 
That the Borrower and / or its group companies have no overdues/ nor 
defaulted in repayment of any amount due and payable to any other, bank/ 
financial institutions. 

7.1.18 Use of Proceeds 

The proceeds of the Loan will be applied exclusively for the Purpose mentioned 
herein and in accordance with the terms of this Agreement. 

7.1.19 Capitalization 

The description of the ownership of the Borrower as set out in the Borrower's latest 
financial statements is accurate and there has been no change in the same till the 
date of execution of this Agreement. 

7.1.20 No Material Omissions 

None of the representations and warranties in this Article 7.1 omits any matter, the 
omission of which makes any of such representations and warranties misleading in 
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any material respect. 

7.1.21 Other Existing Loan 

There exists no outstanding default under other existing loan agreements in 
connection with the Existing Loan or otherwise, except as disclosed to the Lenders in 
writing. 

7.1.22 Prior to the date of seeking Disbursement, all intimation to the satisfaction of the 
Lenders have been duly made to the existing buyers or Customers about the Project 
and Properties being mortgaged to the Lenders and the balance payments shall be 
made favouring Lenders' Escrow Account. 

7.1.23 Defaulter List; ECGC Caution List; Related Party 

( ) 	The Borrower, its directors, Promoters, Guarantors or Affiliates do not figure in 
any list of willful defaulters circulated by RBI/CIBIL or the caution list of the 
Export Credit Guarantee Corporation or the specific approval list or 
COFEPOSA defaulters list or the Lenders defaulters list or the defaulter list of 
any bank or financial institution or any other Government Authority and no 
director of the Borrower is disqualified under Section 164 of the Companies 
Act, 2013. 

The Borrower confirms that none of the directors are directors in any company 
which has been identified as a willful defaulter by the RBI/CIBIL or any 
regulatory authority. 

The Borrower shall not induct a Person in the capacity of director / promoter 
who is a director / partner / member / trustee of a company / firm / association 
of persons / trust as the case may be, identified as willful defaulter. In the 
event such a Person is found to be a director! partner! member / trustee of a 
company / firm / association of persons / trust, as the case may be, identified 
as willful defaulter, the Borrower shall take expeditious and effective steps for 
removal of such Person. 

The Borrower confirms that none of its directors or directors of its subsidiaries 
or holding companies, or any of their relatives or shareholders are 
director(s)/member(s) of the board/senior officer of the Lenders or member of 
any other bank's board and no directors of any other bank holds substantial 
interest oris interested as director or as a guarantor of the Borrower. 
The Borrower confirms that no relative of a chairman/ managing director or 
director of any of the Lenders or a relative of senior officer of any of the 
Lenders, hold substantial interest or is interested as a director or as guarantor 
of the Borrower. 

The Borrower confirms that no director of any of any banks or financial 
institutions, their subsidiaries, trustees of mutual funds, venture capital funds 
set up by the banks or their relatives is a director, manager, managing agent, 
employee or guarantor of the Borrower, or of a subsidiary of the Borrower, or 
of the holding company of the Borrower, or holds substantial interest, in the 
Borrower or a subsidiary o the holding company of the Borrower and no 
director of any other bank holds substantial interest or is interested as director 
or as a guarantor of the Borrower. 

The Borrower represents that none of its directors or directors of its Affiliates 
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or any of their relatives or shareholders, is a director of any bank or financial 
institution or a near specified relation of a director of a bank or financial 
institution or a near specified relation of any senior officer of any bank or 
financial institution or has any relationship with the directors of any bank or 
financial institution. 

7.1.24 No Misleading Information 

All information or documents provided by the Borrower to the Secured Parties 
are true, complete and accurate as at the date they have been provided or as 
at the date (if any) at which they have been stated and are not false or 
misleading nor incomplete by omitting to state any fact necessary to make 
such information not misleading. 

No event has occurred or no information has been given or withheld by the 
Borrower that results in the information provided to the Secured Parties being 
untrue or misleading. 

7.1.25 With a view to monitor the end-use of funds, if the Lenders desires a specific 
certification 	from 	the Borrciwer's 	statutory 	auditor 	("Auditor") 	regarding 
diversion/siphoning of funds by the Borrower, the Lenders shall be entitled to directly 
instruct the Auditor or procure the Borrower to instruct its Auditor to furnish the said 
certificate to the Lenders entirely at the cost and expenses of the Borrower. 

7.1.26 Neither that Borrower nor its group companies have defaulted on any loans availed 
from any banks, financial institutions save and except disclosed to Lenders in writing. 

7.1.27 None of the terms and conditions detailed in the Shareholding Documents is 
prejudicial to the rights and interest of the Lenders in any manner whatsoever and in 
order to ensure that the rights of the Lenders are duly protected therein, they shall 
amend such Shareholding Documents if so required by the Lenders. 

7.2 	The representations and warranties contained herein shall be deemed to be repeated 
by the Borrower on and as of each day from the date of this Agreement until all sums 
due or owing hereunder by the Borrower to Lenders have been paid in full, as if made 
with reference to the facts and circumstances existing on such day. 

7.3 	Basis of Agreement 

The Borrower acknowledges that the representations and warranties in this Article 7 
(Representations and Warranties) to the Lenders shall induce the Lenders to enter 
into this Agreement and that Lenders has/have entered into this Agreement on the 
basis of, and in full reliance on, each of such representations and warranties. 

8 	AFFIRMATIVE COVENANTS 

The Borrower hereby covenants, undertakes and agrees to abide by and ensure 
continued compliance of the following on or from the date of this Agreement and until 
the Final Settlement Date. 

8.1 	Corporate Existence; Conduct of Business 

The Borrower shall maintain its corporate existence, comply with its Charter, and 

(---------/ 
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implement the Project and conduct their business with due diligence and efficiency 
and in accordance with sound financial and business practices. 

	

8.2 	Use of Proceeds 

The Borrower shall utilize the Loan only for the Purpose set forth in this Agreement. 
The Borrower:  hereby undertakes that they shall not use the Loan or any part thereof 
for any other purpose, including for any investments in stocks and scrips on stock 
exchanges and/or in capital markets and/or purchase of land or transferrable 
development rights ("TDR") either directly or indirectly or to pay/ repay any unsecured 
loans or any part thereof out of the Loan proceeds availed from advanced by the 
,Lenders to the Borrower herein. 

	

8.3 	Compliance with Laws; Taxes 

The Borrower shall conduct its business in compliance, in all material respects, 
with the Applicable Law; and 

The Borrower shall file by the date due all returns, reports and filings in respect 
of Taxes required to be filed by them and pay, when due, all Taxes due and 
payable by it. 

8.4 Auditors 

The Borrower shall: 

maintain at all times a firm of independent charteredaccountants acceptable to 
the Lenders as Auditors of the Borrower; 

irrevocably authorize, the Auditors (whose fees and expenses shall be for the 
account of the Borrower) to communicate directly with the Lenders at any time 
regarding the Borrower's financial statements (both audited and unaudited), 
accounts and operations, and provide to Lenders a copy of that authorization; 
and 

no later than30 (thirty) days after any change in Auditors, issue a similar 
authorization to the new Auditors and provide a copy thereof to the Lenders. 

	

8.5 	Accounting and Financial Management 

The Borrower shall maintain an accounting and control system, management 
information system and books of account and other records, which together 
adequately give a fair and true view of the financial condition of the Borrower and the 
results of its operations in conformity with the accounting standards. 

	

8.6 	Sponsor Shareholding 

Till the Final Settlement Date the Borrower shall cause the Promotersto hold atleast 
(a) 51% (fifty one percent), directly or indirectly, of the paid up share capital in the 
Borrower (including economic & voting interest therein) without any Encumbrances 
thereon and shall retain management control of the Borrower; and (b) 50% (fifty 
percent), directly or indirectly, of the paid up share capital in the Co-Borrower 
(including economic & voting interest therein) without any Encumbrances thereon. 

Ogig;a 1-• 4) 41) 
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8.7 	Insurance 

8.7.1 The Borrower shall maintain insurance on and in relation to its business, assets, 
Project and Properties with an insurance conV)any/ or companies (acceptable to the 
Lenders) against such risks and to such extent as is required by the Lenders and is 
usual for companies carrying on the business such as that carried on by the 
Borrower. 

8.7.2 The said insurance policy/ies shall be endorsed / assigned in favour of the Lenders/ 
Security Trustee (as the case may be) and insurance policies shall expressly name 
the Lenders/ Security Trustee (as the case may be) as the first loss payee. 

8.7.3 Insurance policies shall be assigned in favour of the Lenders at the time of next 
renewal of the policy/ies or within 30(thirty) days, whichever is earlier and the 
Borrower shall deliver a copy of such insurance policies to the Lenders. 

8.7.4 The Borrower shall keep the insurance policies alive till the time entire Outstanding 
Amount is paid to the Lenders to the satisfaction of the Lenders by making timely 
payment of the premium. 

8.8 Access 

During the continuance of the Loan, upon Lenders request, and with reasonable prior 
notice to the Borrower, shall permit representatives of Lenders, during normal office 
hours, to: 

visit at the Project site or Properties site or any of the sites and other premises 
where the business of the Borrower and its Associate Companies is 
conducted; 

inspect, monitor or supervise any of the Borrower's and its Associate 
Companies sites, facilities, plants and equipment used for the Project and/or 
provided as Security to Lenders; 

monitoring and/ or supervising and inspecting the progress of construction and 
the Escrow Account of construction to ensure proper utilization of the Loan; 
have access to the Borrower's and its Associate Companies' books of account 
and all records through their representatives / audit firms and also conduct an 
audit to ascertain the value of the Mortgaged Properties by the Panel Valuers 
of Lenders; and 

have access to those employees, agents, contractors and subcontractors of 
the Borrower and its Associate Companies who have or may have knowledge 
of matters with respect to which Lenders seeks information. 

Provided that no such reasonable prior notice shall be necessary if an Event of 
Default or Potential Event of Default is continuing or if special circumstances so 
require. 

8.9 Authorizations 

8.9.1 Al! requisite authorizations necessary for the implementation of the Project, the 
carrying out of the Borrower's business and operations generally and the compliance 
by the Borrower with all its _obligations under the Transaction Documents shall be 
obtained and maintained in force (and where appropriate, renew in a timely manner); 
and 

8.9.2 The Borrower shall comply with all the conditions and restrictions contained in, or 
imposed • on the Borrower by, those authorizations. However, the Borrower shall 
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ensdre that such instruction or its effect thereto shall not be prejudicial to the rights 
and interest of the Lenders under the Transaction Documents. 

8.10 Financial Ratios 

The Borrower shall ensure compliance of each of the Financial Covenants detailed in 
Article 9 and such other terms as may be stipulated by the Lenders from time to time. 

8.11 	Valuation 

The Borrower shall provide a copy of the updated valuation report prepared by the 
Panel Valuer establishing the market value as of the end of each Financial Year with 
regard to Project, Properties and other Securities within ninety (90) days after the end 
of each Financial Year or any date within ninety (90) days after the end of each 
Financial Year of the Security assets secured in favour of Lenders. 

8.12 Labour Laws 

The Borrower shall comply with all labour law requirements including but not limited to 
pension and employee benefit plans and comply with all the conditions and 
restrictions contained in, or imposed on the Borrower. 

8.13 Consent for sale 

The Borrower shall obtain the requisite no-objection certificate ("NOC") from the 
Lenders prior to entering into any new agreements for sale with the Customer(s) in 
connection to the Units in the Project and/ or Propertiesand any and all amounts 
accruing from the sale of such Units shall form part of Project Receivables and shall 
be deposited in the Escrow Account and shall be utilized in the manner provided in 
the Escrow Agreement. The Borrower shall ensure that all the draft agreements to sell 
shall contain the clause that the Borrower has availed construction finance loan or this 
Loan from the Lenders and it should be vetted by the empanelled legal vendor/legal 
team prior to the first Disbursement. The Borrower shall ensure incorporation of any 
comments or suggestions provided by the Lenders. The Borrower acknowledges that 
any such comments or suggestions shall be without prejudice to its rights under this 
Agreement and shall not be deemed to be waiver or approval in any manner 
whatsoever. The Borrower shall submit with the Lenders a copy of duly executed 
copy of such agreement within three (3) days, if so required by the Lenders. 

8.14 Subject to terms of this Agreement, the Borrower shall not withdraw any part of the 
funds from the Escrow Account or any funds received in respect of the Project until 
the full repayment of the Outstanding Amount is made to the Lenders with the interest 
and all other dues, to the satisfaction of Lenders and in the manner provided in the 
Escrow Agreement. 

8.15 The Borrower shall ensure that the Project Receivables and all additional inflow of 
sale proceeds and other receivables in connection to the Project, in any manner 
whatsoever are deposited into the Escrow Account. 

8.16 The Borrower hereby agrees that refund (if any) of Project Receivables to the 
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8.17 The Borrower •hereby unconditionally undertakes to forthwith pay the entire stamp 
duty and such other charges including penalty or such other fees as may be 
applicable in the event any competent Governmental Authority under the applicable 
stamp act in respective jurisdiction, adjudicates, any deficit stamp duty on the 
Transaction Documents. The failure of the Borrower to immediately rectify such 
deficits shall be considered to be an Event of Default under the Transaction 
Documents. 

Customers shall be paid to the Customer(s) by the Borrower from sources other than 
the fund lying in the Escrow Account and the Borrower shall not divert in any manner 
whatsoever, funds deposited into/to be deposited into the Escrow Account for the 
purposes of this Agreement until the Borrower repays the entire Outstanding Amount 
in connection vVith the Loan and other charges arising under this Agreement and other 
Transaction Documents to the satisfaction of Lenders and further that Lenders shall 
not in any manner whatsoever be responsible for the refund of the said Project 
Receivables to any of the Customer(s) under their respective sale deed or similar 
documents and such term shall form part of the requisite documents entered between 
the Customers and the Borrower. The Borrower hereby agree to indemnify and keep 
Lenders indemnified for any loss, damages, demand, actions, disputes, claims, costs, 
charges and expenses of any nature, suffered or sustained by the Lenders, on 
account of non-refund of the said sale considerations. 

8.18 The Borrower authorises and empowers the Lenders, to, at their sole discretion, pay 
stamp duty with penalty if any on the Transaction Documents and/or Security 
Documents and hereby unconditionally and irrevocably agrees and undertakes to 
reimburse the same to the Lenders alongwith interest calculated at the rate of 21 % 
(twenty one percent) per annum from the date of payment of such amount by the 
Lenders till the date actual realization of such sum by the Lenders. Nothing contained 
herein shall however be construed to be the obligation of the Lenders to make such 
payments. 

8.19 The Borrower shall not repay any funds brought in by the Promoters / 
director/principal shareholders in connection to the said Project without prior written 
consent of the Lenders. 

8.20 The Borrower hereby agrees that its Promoter/ director shall not withdraw the profits 
and / or any proceeds earned in the business/ capital invested in the business without 
prior meeting the installment to be paid to the Lenders towards payment of 
Outstanding Amount in connection with the Loan. 

8.21 	The Borrower shall till the Final Settlement Date, clearly disclose in the all the 
pamphlets/ brochures etc. the name(s) of the Lenders to whom the Properties is/are 
mortgaged. Additionally, the Borrower shall append the information relating to 
mortgage while publishing advertisement of a particular scheme in newspaper/ 
magazines etc. 

8.22 The Borrower shall share all information relating to financing assistance availed from 
the Lenders to the Borrower including but not limited to the nature and amount of debt 
with Information Utilities in a manner as may be required by the IBC and the Rules 
therein & update the information from time to time. 
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8.23 The Borrower shall promptly inform Lenders, in any case not later than 2 (two) days, 
of receipt of any notice received from any creditor (financial or operational) seeking 
default payment or intimating and/ or seeking remedy with respect to a potential 
payment default. 

8.24 Without Lenders' consent the Borrower shall not propose any resolution seeking 
approval of the Board for filing application under IBC, either directly or indirectly. 

8.25 The Borrower shall provide all support and assistance, if so required by the Lenders, 
including furnishing of all information, execution of documents, passing of resolutions. 

8.26 The Borrower shall at all point of time during the subsistence of this Loan adhere to 
the Construction Schedule and Sale Schedule. 

8.27 The Borrower hereby agrees that it shall implement all terms and conditions specified 
by the Lenders pursuant to the RBI's Framework for Revitalising Distressed Assets in 
the Economy dated 30th January, 2014; or any scheme formulated by Reserve Bank 
of India (including the Strategic Debt Restructuring Scheme dated 8th June, 2015) or 
any other powers or rights vested with the Lenders or Joint Lenders Forum by the RBI 
from time to time. 

8.28 The Borrower hereby agrees that the unsold units of the Mortgaged Properties shall 
be sold and/ or third party rights and/ or interest shall be created on the said units 
(subject to terms of this Agreement) at a price over and above Minimum Selling Price, 
as detailed in the Schedule II,  (Key Terms)hereof. Without prejudice to the Lenders 
right to call it an event of default under this Agreement, the Borrower hereby further 
agrees that, if for any reason, the sale of unsold units is below the Minimum Selling 
Price stipulated then, for the differential amount the Borrower shall arrange to make 
prepayment at the stipulated prepayment rate upfront as per Article 2.11, 
hereinabove. 

8.29 The Borrower hereby agrees that in the event the Lenders in exercise of any of its/ 
their rights under the Transaction Documents: 

steps in or take over the Project or any right of the Borrower under the Project 
Documents; and/ or 

reviews the management set up or organisation of the Borrower and requires 
the Borrower to restructure it as may be considered necessary by the Lenders, 
including the formation of management committees with such powers and 
functions as may be considered suitable by the Lenders; the Borrower shall 
facilitate the same to the extent permissible under the Applicable Law. 

9 	NEGATIVE COVENANTS 

The Borrower hereby covenants, undertakes and agrees to abide by and ensure 
continued compliance of the following on or from the date of this Agreement and until 
the Final Settlement Date. 

9.1 	Dividends 
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The Borrower hereby, agrees that dividend, if any should be declared only after 
meeting the Lenders dues and with the prior consent of the Lenders. The Borrower 
shall not, declare or distribute dividends, incur or maintain financial debt unless: 

No Event of Default or Potential Event of Default exists or is continuing; 
in case of dividends, the proposed payment or distribution is out of 
accumulated retained earnings; provided always that the retained earnings out 
of which any of the payments or distributions referred to in this clause may be 
made, should in no event include any amount resulting from the revaluation of 
any of the Borrower's assets; 

in case of dividends, the DSRA is maintained as per provisions of Article 
10.2.5; 

total Security Cover is maintained at minimum of 1.5 times of the Outstanding 
Amount; and 

in case of dividends, no later than thirty (30) days after the date of the 
Borrower's shareholder resolution approving such distribution, the Borrower 
certifies compliance to each of the matters referred to in Article 11 hereto to 
the Lenders in writing. 

9.2 	Guarantees and Other Obligations 

The Borrower shall not enter into any agreement or arrangement to guarantee or, in 
any way or under any condition, assume or become obligated for all or any part of any 
financial or other obligation of another Person (including any Associate Companies of 
the Borrower) except for: 

(i) 	guarantees issued for the benefit of Associate Companies .subject to prior 
written consent of the Lenders; and 

the existing guarantees or the liabilities which have been already provided and 
disclosed in Schedule VI  of this Agreement. 

9.3 	Arm's Length Transactions 

The Borrower shall not enter into any transaction except in the ordinary course of 
business on the arm's-length basis arrangements, including, without limitation, 
transactions whereby the Borrower might pay more than the ordinary commercial 
price for any purchase or might receive less than the full ex-works commercial price 
(subject to normal trade discounts) for its products. 

9.4 	Profit Sharing Arrangements 

Without prior written consent of the Lenders, the Borrower shall not enter into any 
partnership, profit-sharing or royalty agreement or other similar arrangement whereby 
the Borrower's income or profits are, or might be, shared with any other Person. 

9.5 	Management Contracts 

The Borrower shall not enter into any management contract or similar arrangement 
whereby the Borrower's business or operations are managed by any other Person. 

9.6 	Permitted Investments 
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&.\ 

1VR Prime Developers (AVAD1) Pvt. Ltd. 

As the Co-Borrower 

Without prior written consent of the Lenders, the Borrower shall not make or permit to 
give loans or advances to, or deposits (except commercial bank deposits) with other 
Persons (including Associate Companies of the Borrower) not made in the ordinary 
course of business and in case such loans or advances, etc. are made in ordinary 
course of business, same shall be duly intimated to the Lenders in writing. 

	

9.7 	Fundamental Changes 

The Borrower shall not change: 

its Charter in any manner which would be inconsistent with the provisions of 
any Transaction Document and/ or which would prejudicially affect the rights 
and interest of the Lenders under the Transaction Documents; 
its Financial Year; 

the nature or scope of the Project or change the nature of its business or 
operations, 

without prior written consent of the Lenders. 

	

9.8 	Merger, Consolidation, etc 

The Borrower shall not: 

Undertake or permit any consolidation, reorganization or merger where the 
Borrower is not the surviving entity and in cases where the Borrower is a 
surviving entity, prior written consent from the Lenders shall be obtained by 
the Borrower; 

undertake or permit any consolidation, reorganization, merger or transfer of 
Borrower's assets which is greater than the ten per cent (10%) of total 
consolidated Borrower's asset without Lenders'_prior written consent. 

9.9 	Amendments, Waivers, Etc., of Material Agreements 

The Borrower shall not terminate, amend or grant any waiver with respect to any 
provision of the Transaction Document or any agreement or any documents 
evidencing any loan, borrowing or financial debt without prior written consent of the 
Lenders. 

9.10 Asset Sales 

The Borrower shall not sell, mortgage, transfer, lease, surrender or otherwise 
howsoever alienate or deal with the Mortgaged Properties and/ or Properties or any 
part thereof or dispose of all or a substantial part of its assets, other than inventory, 
whether in a single transaction or in a series of transactions, related or otherwise 
without prior written consent of the Lenders; 

9.11 Borrowings 

The Borrower shall not avail loans or any other borrowing (secured or unsecured) 
from any other source in relation to the Properties, including Mortgaged Properties 
and the Projects constructed pursuant to and from the proceeds of the Loan or any 
part thereof. 

Ajnara India Limited 

as Borrower 
L&T Finance Limited 

as Lender I 
L&T Housing Finance Limited 

As Lender 2 

36 

 

463



9.12 Amalgamation 

The Borrower shall not amalgamate or merge the Properties, including Mortgaged 
Properties with any other adjacent property nor shall create any right of way or any 
other easement on the Properties, including Mortgaged Properties; 

9.13 Creation of Charge 

The Borrower shall not create or permit to subsist any encumbrance, mortgage or • 
charge in any manner whatsoever over all or any part of the Properties, including 
Mortgaged Properties, Project Receivables, assets or receivables of the Borrower, 
which are offered as Security to Lenders or which creates any, interest or liability or 
any third party interest by related parties or group companies of the Borrower during 
the tenor of the Loan on the Properties, including Mortgaged Properties and the 
Project constructed pursuant to and from the proceeds of the Loan or any part 
thereof. 

9.14 Escrow Account 

The Borrower shall not withdraw any funds from the Escrow Account to repay any 
subordinate debt, if any, until the repayment of the Outstanding Amount by the 
Borrower under this Agreement to the satisfaction of the Lenders; 

9.15 Change of Control 

The Borrower shall not undertake any action resulting into a change in control of its 
business, management or operations either directly or indirectly. 

9.16 Share Capital 

The Borrower shall not buy back, cancel or reduce in any manner it share capital, or 
issue any further share capital, or change its capital structure in any manner 
whatsoever without prior written consent of the Lenders. 

9.17 Change in Shareholding 

The Borrower shall not permit any disposal /transfer of shares in the Borrower's share 
capital by any person as specified by the Lenders except as specifically permitted 
Under this Agreement. The Borrower shall cause such persons to provide 
undertakings in this regard as may be required by the Lenders. 

9.18 Liquidation 

The Borrower shall not undertake or permit (either voluntarily or involuntarily) any 
winding up or dissolving of affairs or liquidation or the appointment of receivers or 
administrators over all or a substantial party of its assets or undertaking or the 
initiation of any other insolvency or quasi-insolvency proceeding affecting the 
Borrower or rights and interest of the Lenders under Transaction Documents. 

9.19 The Borrower shall not, without prior written consent of the Lenders withdraw the 
profits earned in the business/capital invested in the business without meeting the 
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installment under the Loan, to the satisfaction of the Lenders; 

10 	SPECIAL COVENANTS 

10.1 The Borrower covenants, undertake and agrees that so long as the Loan or any part 
thereof is outstanding, it shall comply and adhere to with the following: 

The. Borrower shall adhere to and follow all building norms and technical 
specifications for real estate exposure as laid down by the National Building 
Code (NBC) of India, 2005, formulated by Bureau of Indian Standards in 
respect of the Project constructed pursuant to the Purpose. 
The Borrower shall adhere to the Ministry of Environment and Forests 
Notification no. S.O. 2804 (E) dated November 03, 2009 on 'fly ash' and shall 
continue to be in adherence to the said notification during the tenure of the 
Loan. 

The Borrower shall ensure compliance of provisions of Applicable Law, 
including Real Estate (Regulation and Development) Act, 2016 safeguarding 
the interest of the Lenders (e.g. submissions of details of charge and 
consequence of default on same) and to give effect to same to enter into such 
deeds and documents as may be required by the Lender. Without prejudice to 
the generality of the aforesaid, the Borrower shall ensure that the construction 
and development of the Project is in compliance with the Real Estate 
(Regulation and Development) Act, 2016 and all rules and regulations 
thereunder and that it obtains all approvals and registrations as required in 
terms thereof and complies with all terms and conditions in relation to the 
'promoter', as specified therein. 

The Borrower shall ensure that the buildings and structures comprised in the 
Project adhere to the National Disaster Management Authority (NDMA) 
guidelines on 'Ensuring Disaster Resilient Construction of Buildings and 
Infrastructure and shall continue to be in adherence to the said guidelines at 
all times. 

The Borrower shall obtain an NOC from the Lenders before obtaining any 
additional funding for the Project from any bank, financial institutions and/or 
other Lenders. Lenders shall provide the NOC subject to repayment of the part 
amount as may be specified by the Lenders or compliance of such other 
condition as may be stipulated by the Lenders at such time. 
Borrower shall display a signboard at the site of the Project at a prominent 
place exhibiting the following: "This Project is financed by L&T Finance 
Limited & L&T Housing Finance Limited and has been charged / 
mortgaged in its favour." 

All marketing materials of the Borrower/Project and all sale agreements with 
its Customers should state that the Lender has financed the Project and has a 
charge/mortgage of the Project assets. 

The Borrower hereby agrees that the Lenders shall have the right to appoint 
any legal, tax, financial, technical and other consultants, and valuer for the 
review of the Project/Borrower/valuation of the Project as may be deemed fit 
and expenses for which shall be borne by the Borrower. 
Without prejudice to the aforesaid, the Borrower hereby agrees that it shall 
appointsuch persons as the chartered accountant, engineer and architect, who 
arerequired to provide certification for withdrawal of funds from the designated 
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account pertaining to the Project (required to be opened and maintained in 
accordance with the terms of Real Estate (Regulation and Development) Act, 
2016), as required by the Lenders and expenses for such persons shall be 
borne by the Borrower. 
Inspection and Monitoring: Lenders shall check progress on sales, 
collection, cash flow of the Project and performance of Escrow Account 
through independent firm appointed by Lender at the cost of the Borrower and 
report compliance and variance on periodic basis (quarterly) and in any event 
not later than ninety (90) days of each Disbursement of the Loan. The same 
will continue till the full repayment of the Loan or as per Lender's discretion. 
Borrower will provide all the information required for this purpose to the 
Lenders or Lenders appointed agency any time during the tenor of the loan. 
Borrower shall ensure availability of such information within 15 days from the 
end of each quarter. 

(k) 	Borrower to submit monthly reports (in the form and manner desired by the 
Lenders) in respect of sale and collection of payment of the units in the 
Project. 

(I) 	Borrower shall submit to the Lenders yearly audited financial statements latest 
by 30th November post the expiry of respective reporting period. 
The Borrower hereby agrees that all existing loans and advances in the books 
of Borrower, obtained from shareholders, directors/family members and other 
unsecured loans shall be sub-ordinated to the Loan in all respect. 
The Borrower hereby agrees that in the event of inability of the Borrower to 
complete the Project as per agreed Construction Schedule, the Lenders at its 
discretion will have right to appoint Independent Engineer/Project 
Management Consultant and/or substitute the Borrower in order to complete 
construction of the Project. 

The Borrower will take permission from the Lender before selling any unsold 
area under various schemes/ payment plans. The Borrower hereby agrees 
that in the event of sale of Properties, including Mortgaged Properties either 
fully or partially, without being developed, Lenders shall have the first 
exclusive right to adjust the proceeds of such sale against the Outstanding 
Amount in connection with the Loan in terms of the Transaction Documents 
including the Escrow Agreement. 

The Borrower hereby agrees that in the event of Project sales dropping below 
expectations or not happening enough due to which the cash flows of the 
Borrower are getting impacted adversely, the Borrower shall make 
arrangements from other projects cash-flows or sources to ensure that the 
repayment of the Loan remains regular at all times as per the terms of this 
Agreement. 

The Borrower shall obtain prior written consent of the Lenders before availing 
any other financial assistance (both funded or non-funded and secured or 
unsecured) from any other person including any bank, NBFCs or any other 
financial institutions. 

The Borrower hereby agrees that any NOC granted by the Lenders for sale of 
Units of the Project and any part amounts received pursuant to NOC, shall be 
without prejudice to the obligations of the Borrower set out in the Repayment 
Schedule. 

The Borrower hereby agrees that in the event the Project qualifies for advance 
disbursement facility from any bank or financial institution, Lenders reserves 
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its right to adjust such amount, at its sole discretion, against the outstanding 
Loan in terms of the Transaction Documents. 
The Borrower shall adhere to the Sales Schedule and complete the Project in 
accordance with the schedule as indicated by the Borrower, in its application 
and obtain and produce to Lenders a proper completion certificate/ occupation 
certificate issued by the concerned Municipal Corporation or Municipality. 
The Borrower shall not engage in any corrupt, fraudulent, coercive, collusive 
or obstructive practice in connection with its business and operations. 
The Borrower hereby agrees that at any time, the .Lenders may appoint a 
Security Trustee for the present Loan amount and all the expenses and fees 
to such Security Trustee shall be borne by the Borrower. 
The Borrower hereby agrees that if at any time during the subsistence of the 
Loan, there is a change in the Sold Units i.e. cancellation of Sold Units, 
thereby becoming Unsold Units for the purpose of classification; the Borrower 
shall immediately inform Lenders about such changes immediately and 
undertake to execute supplementary Mortgage deed. However, Lenders is/ 
are deemed to have charge on the said Units irrespective of whether any 
supplementary agreement is executed in its/their favour or not and that the 
Borrower at no point of time shall dispute the charge of Lenders over the said 
Units for want of creation of supplementary Mortgage deed or otherwise. The 
above would also be applicable to Units which are transferred/being 
transferred by the existing buyer(s) to prospective buyer(s) not falling under 
"near relative' category. All such cancelled/transferred Units would thereafter 
be governed by the terms and conditions applicable to Unsold Units in the 
proposal. 

The Borrower hereby agrees that it shall enter into such deed(s), document(s), 
agreement(s), etc. as may be required by the Lenders from time to time. 

10.2 Escrow Account and Debt Service Reserve Amount 

10.2.1 The Borrower shall open, establish and maintain an Escrow Account for depositing all 
the Project Receivables from the Project with the Escrow Agent. 

10.2.2 The Escrow Account and DSRA or DSRA account shall be maintained and operated 
by the Borrower during the entire tenure of the Loan and shall not be operated or 
closed without the prior written approval of Lenders. 

10.2.3 All costs, charges and expenses in connection with the Escrow Account and DSRA or 
DSRA account shall be borne by the Borrower. The Borrower shall enter into 
agreement with the Escrow Agent for the Escrow Account and Lenders/Security 
Trustee and such agreement shall be in a form and manner acceptable to Lenders. 

10.3 Operation of Escrow Account: 

10.3.1 The Borrower shall ensure that all Project Receivables and all other receivables in 
respect of the Project are deposited only in the aforesaid Escrow Account. 

10.3.2 The payment schedule given by the Borrower to the Customer(s) would mandatorily 
provide for payments to be made by the Customers to Escrow Account only. In 
addition, all sale agreements for the Project with Customer(s) and demand notices to 
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the Customer(s) shall include a condition that all payments are required to be made in 
the Escrow Account. 

10.3.3 The Borrower undertakes that in the event the cash flows in the Escrow Account is 
not sufficient to service the Repayment of the Loan amount along with interest, 
charges etc., and/or in the event that there is a shortage in the Project Receivables 
generating from the sale proceeds, lessee and/or transfer of such Units on the said 
Mortgaged Properties, such shortfall will be met by way of fresh infusion of funds by 
the Borrower from their other income in a form and manner acceptable to Lenders 
and as instructed by the Lenders, and without any further instructions from the 
Borrower. 

10.3.4 If the Borrower fails, neglects to deposit or route entire Project Receivables in Escrow 
Account or fails to obtain NOC prior to sale of Units in the Project, Lenders shall be 
entitled to charge Additional Interest per month on the amounts not deposited in 
Escrow Account, until the same is deposited in the Escrow Account. 

10.3.5 The Borrower recognizes that the payment of Additional Interest as above does not 
absolve the Borrower from depositing the entire Project Receivables in Escrow 
Account and obtain NOC prior to sale of Units in the Project and notwithstanding the 
payment of any additional interest to Lenders, the Lenders shall be entitled to call non 
compliance of the above terms as an Event of Default. Any delay in calling such 
Event of Default or acceptance of payment of Additional Interest shall not be 
construed as a waiver of, or an estoppel against, the right of the Lenders' to call an 
Event of Default at their sole discretion at such time as they deem fit. 

10.3.6 Lenders reserves the right to set up a standing instruction (Si.) to transfer daily the 
funds routing through the Escrow Account to a collection account of Lenders in the 
manner as mentioned in this Agreement, the Escrow Agreement or in such other 
manner as may be specified by the Lenders in its/their absolute discretion from time 
to time. 

10.4 DSRA and Operation of DSRA Account: 

10.4.1 The Borrower hereby agrees that a debt service reserve of an amount equivalent to 
interest and principal amounts payable in relation to the Loan for the immediately 
succeeding 3 (three) months(hereinafter referred as "Debt Service Reserve 

Amount" or "DSRA") shall be created upfront in such form and manner as may be 
acceptable to the Lenders, i.e. in form of fixed deposit with a bank or mutual fund 
units or such other form as may be required by the Lender and said DSRA shall be 
maintained during the continuance of the Loan. 

10.4.2 Lender shall have the right to keep part/full DSRA as undisbursed portion under the 
Loan, if it so decides at its sole discretion. In such case the Borrower shall provide an 
undertaking that such amount may be disbursed and utilised by the Lender at it sole 
discretion without prior approval of the Borrower. 

10.4.3 If at any time, amount in the DSRA is utilized to make payments towards making the 
debt service payments as a result of shortfall in the cash flows of Borrower, the 
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Borrower shall immediately replenish the DSRA within 7 (seven) days, to the extent of 
the amounts so utilized without any delay or demur. 

10.4.4 If the Borrower fails to adhere to the above, same may be construed as an Event of 
Default under the Transaction Documents at the discretion of the Lenders and 
Additional Interest shall be applicable in case of non-compliance of the above clause. 

10.5 Right of First Refusal 

The Borrower shall refer all its Customers to the Lenders for any of their financing 
needs in respect of purchase of any of the units in the Project. The Borrower shall 

ensure that the Lenders will have a first right of refusal in respect of the home loans to 
be availed by any of the Customers of the Borrower in the Project. 

10.6 Inspection & Monitoring 

The Borrower hereby agrees that utilization of end use of previous Disbursement, 
cash flow of the Project and performance of Escrow Account shall be certified by an 
empanelled Chartered Accountant firm and the Borrower shall report compliance and 
variance on periodic basis. The Lenders shall be entitled to undertake technical 
evaluation on quarterly basis at the cost of the Borrower, which shall include valuation 
report of the Project. The cost of such inspection and monitoring shall be borne by the 
Borrower. 

10.7 Cross co-lateralization 

All the Securities as mentioned in this Agreement shall be available to all the L&T 
Group Companies as Security against all the facilities offered to the Borrower and its 
group companies. 

10.8 	Recall of Credit Facilities 

The Borrower hereby agrees that the Lenders have the option to recall the credit 
facilities extended to the Borrower in the event of any rating downgrade, default with 
the Lenders or with any other L&T Group Companies, or any material adverse events 
which in the opinion of the Lenders warrants a recall. The Lenders's decision in this 
case shall be final and binding upon the Borrower. 

10.9 TDS 

The company shall ensure deduction of TDS (if applicable) in respect of payment of 
TDS to the relevant Government Authorities. The Lenders shall however give credit 
of TDS in its/their books, only after receipt of original TDS receipts from the company. 
Any additional interest charged to the company on account of delay in submission of 
TDS receipts / payment of TDS shall be borne and paid by the Borrower without any 
delay or demur. 

10.10 Additional Covenants 

The Borrower hereby further represents, undertakes and confirms in favour of the 
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Lenders: 

10.10.1 That all clauses in the Shareholding Documents which are prejudicial to the rights 
and interest of the Lenders have been duly amended in order to ensure that the rights 
of the Lenders are duly protected therein. 

10.10.2 That in case of any conflict between the Transaction Documents the terms of the 
Shareholding Documents, the Transaction Documents shall prevail and no further 
amendments to such Shareholding Documents shall be permitted without the prior 
written consent of the Lenders. 

10.10.3 That it shall maintain its existence, comply with its Charter documents and conduct 
business with due diligence and efficiency and follow sound industry practices; 

10.10.4 It shall apply the proceeds of the Loan exclusively for the Purpose and comply with 
Applicable Laws; 

10.10.5 It shall pay taxes when due and comply with Applicable Laws; 

10.10.6 It shall maintain insurance coverage for the business and assets of the Borrower as 
specified by Lenders. 

10.10.7 Upon Lender's request, permit Lenders representatives to, during normal business 
hours, inspect all sites and to have access to its books and accounts and employees, 
contractors and subcontractors; provided that no such reasonable prior notice shall be 
necessary if an event of default or potential event of default is continuing or if special 
circumstances so require; 

10.10.8 It shall maintain in force, and comply with, all authorizations and approvals for the 
Loan; 

10.10.9 It shall comply with all labour law requirements including but not limited to pension 
and employee benefit plans; 

	

10.10.10 	It will not repay any funds brought in by the Promoters / director/principal 
shareholders for the said Project and the % of the means of finance would remain the 
same as has been submitted at• the time of application i.e. own contribution / 
accruals/unsecured loans 

	

10.10.11 	It shall disclose in the pamphlets/ brochures etc. the name(s) of the Lendersto 
which the property is mortgaged. 

	

10.10.12 	It shall append the information relating to mortgage while publishing 
advertisement of a particular scheme in newspaper/ magazines etc. 

	

10.10.13 	It shall intimate the existing buyers about the Project being mortgaged to the 
Lenders within a period of 15 (fifteen) days from the date of first Disbursement and 
that the balance payments should be made favouring the Escrow Account.Further, 
the Borrower shall obtain upfront consent for creation of Mortgage over the Project 
Properties from the allottees of the Units of the Project prior to or at the time of 
making such allotment. 
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10.10.14 	It shall provide all required information related with Project to Lenders or any 
agency appointed by Lenders until the Final Settlement Date and also that it shall 
provide access to the Project site, documents like sales register, collection register 
and any other documents required for validation of information to Lender or any 
agency appointed by Lender as and when required. 

	

10.10.15 	It shall ensure that the construction is in line with the approved plan and 
deviation if any shall be communicated to Lenders and in the event of failure, the 
Lenders shall have right to restructure the Loan or revise, amend existing terms of 
Transaction Documents and/ or stipulated additional terms in connection with the 
Loan. 

	

10.10.16 	It shall ensure statutory compliance with respect to EWS Units and that 
Lenders shall have the right to regularly assess the progress with respect to the 
same. 

	

10.10.17 	It shall ensure that the Borrower is not classified as SMA by any Existing 
Lender; 

	

10.10.18 	It shall ensure that the Borrower shall seek prior written consent from the 
Lenders before entering into any transaction with its group companies. 

	

10.10.19 	It shall ensure that the funds lying in the Escrow Account shall not be used for 
any purpose other than the Purpose and Repayment of the Loan or such other 
purpose as may be approved by the Lenders in writing. 

10.11 The Borrower hereby agrees and undertakes that in the event condition subsequent 
to disbursement as stipulated in Schedule V, are not fulfilled within the timelines 
provided in Article 3.3 above, the Lenders shall have right to charge Additional 
Interest and/or to call back the Loan without prejudice to other rights and remedies 
available to the Lenders under the Transaction Documents. 

10.12 The Borrower shall comply with all other specific conditions as are detailed in 
Schedule II hereto. 

11 	FINANCIAL COVENANTS 

11.1 	The Borrower shall prudently manage its financial position in accordance with the best 
financial practices and Applicable Laws and regulations. 

11.2 In case the value of the Mortgaged Propertiessecured to Lenders falls below the 
Security Cover (as defined in Schedule Ill,  hereinafter), the Borrower shall create 
Security on additional assets in favour of Lenders in order to maintain the Security 
Cover specified above to the satisfaction of Lenders. 

11.3 The Borrower agrees to honor such other financial covenants as may be stipulated by 
the Lenders from time to time during the continuance of the Loan. 

12 	REPORTING REQUIREMENTS 

.::". 
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12.1 	Unless Lenders otherwise agrees, the Borrower shall submit to the Lenders: 

12.1.1 Borrower shall submit monthly reports (in the form and manner desired by the Lender) 
in respect of sale and collection of payment of the Units in the Project.A report on 
Project Receivables received and deposited in the Escrow Account and EMI adjusted 
certified by the Managing Director or Chief Financial Officer of the Borrower on 
monthly basis; 

12.1.2 Quarterly Financial Statements and Reports 
As soon as available but in any event within 90 (ninety) days from the date of expiry 
of each quarter: 

(i) 	a report (in the form pre-agreed by the Lenders), signed by the Borrower's 
chief financial officer, concerning compliance with the financial covenants in 
this Agreement (including a clear description of the methodology used in the 
respective calculations); and 

(ii). 	a report on Project Receivables received and deposited in the Escrow Account 
for the financial year and EMI adjusted certified by a reputed Auditor; 

(iii) 	a report on the status of the Project and any key risks affecting the Project. 

12.1.3 Annual Financial Statements and Reports 

Borrower shall submit to the Lenders as soon as available, but in any eveht by 30th 
November from the end of respective reporting period: 

two (2) copies of its complete and audited financial statements for that 
Financial Year (which are in agreement with its books of account) and 
prepared, on an .unconsolidated basis and consolidated basis, in accordance 
with the Accounting Standards, together with the Auditors' audit report on 
them, all in form satisfactory to Lenders; ' 
a report on Project Receivables received and deposited in the Escrow Account 
for the financial year and EMI adjusted certified by a reputed Auditor; 
a management letter and any other relevant communication from the Auditors 
commenting, with respect to that Financial Year, on, among other things, the 
adequacy of the Borrower's financial control procedures, accounting systems 
and management information system; 
a report (in the form pre-agreed by the Lenders), signed by the Borrower's 
chief financial officer and reviewed by its Auditors, concerning compliance with 
the financial covenants in this Agreement (including a clear description of the 
methodology used in the respective calculations); 
a statement by the Borrower of all transactions between the Borrower and 
each of its Associate Companies, if any, during that Financial Year, and a 
certification by the Borrower's chief financial officer that those transactions 
were on the basis of arm's-length arrangements; 
a report on the status of the Project and any key risks affecting the Project. 

12.1.4 Management Letters 

Immediately upon receipt deliver to the Lenders a copy of any management letter or 
other relevant communication sent by the Auditors (or any other accountants retained 
by the Borrower) to the Borrower or its management in relation to the Borrower's 
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financial, accounting and other systems, management or accounts. 

12.1.5 Notice of Accidents, etc 

Immediately upon receipt of such information but not later than three (3) days of 
occurrence of such incident, notify Lenders of any social, labor, health and safety, 
security or environmental incident, accident or circumstance having, or which could 
reasonably be expected to have, a Material Adverse Effect or material adverse impact 
on the implementation or operation of the Project, specifying in each case the nature 
of the incident, accident, or circumstance and any effect resulting or likely to result 
there from, and the measures the Borrower is taking or plans to take to address them 
and to prevent any future similar event; and keep Lenders informed of the on-going 
implementation of those measures and plans immediately 

12.1.6 Shareholder Matters 

Give notice to the Lenders, concurrently with the Borrower's notification to its 
shareholders, of any meeting of its shareholders, such notice to include the agenda of 
the meeting. 

12.1.7 Changes to Project; Material Adverse Effect 

Promptly notify Lenders of any proposed change in the nature or scope of the Project 
or the Business or operations of the Borrower or any of its Associate Companies and 
of any event or condition that has or may be expected to have a Material Adverse 
Effect. 

12.1.8 Litigation, etc 

Promptly upon becoming aware of any litigation or administrative proceedings before 
any Governmental Authority or arbitral body which has or may reasonably be 
expected to have a Material Adverse Effect or result into an Event of Default, notify 
Lenders by facsimile of that event specifying the nature of that litigation or those 
proceedings and the steps the Borrower is taking or proposes to take with respect 
thereto. 

12.1.9 Default 

Promptly upon the occurrence of an Event of Default or Potential Event of Default, 

notify the Lenders by facsimile specifying the nature of that Event of Default or 
Potential Event of Default and any steps the Borrower is taking to remedy it. 

	

12.1.10 	Promoter/Sponsors Shares 

Provide a quarterly report stating the shareholding of each of the Promoters in the 
Borrower and notify Lenders promptly upon receipt of any transfer of the shares of the 
Borrower or any other transaction in respect of the shares of the Borrower, including 
the details of such transfer. 

	

12.1.11 	Other Information 
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Promptly provide to Lenders such other information as Lenders from time to time 
reasonably requests about the Borrower, any of its Associate Companies, its assets 
and the Project. 

12.1.12 	Inspection and Monitoring 

Independent auditors would be required to certify utilization of previous Disbursement, 
cash flow of the Project and performance of Escrow Account by empanelled 
Chartered Accountant firm and report compliance and variance on periodic basis; and 
(b) Lenders shall be entitled to undertake technical evaluation on quarterly basis at 
the cost of the Borrower, which shall include valuation report of the Project. 

13 	EVENTS OF DEFAULTS 

13.1 The occurrence of any one or more of the following events shall constitute an Event of 
Default. 

If the Borrower fails to pay/ repay any sum whether principal or interest or 
otherwise due under this Agreement at the time stipulated herein and in the 
manner specified herein or in accordance with the terms of any Transaction 
Document executed in pursuance hereof; 
Other than defaults stipulated in this Article 13, if the Borrower and/ or other 
Obligors fails or neglects to observe or perform or commits or allows to be 
committed a breach of any of the terms, conditions, provisions, stipulations, or 
covenants of this Agreement on its part to be observed and performed and if 
such breach does not result into a Material Adverse Effect and is remediable, 
and fails to remedy within 30 (Thirty) days of occurrence of such breach; 
If the Borrower or any other party/person is in breach of, or does not comply 
with, any term or condition (whether, financial, performance or otherwise) of 
any Transaction Documents, including Project Document and same does not 
result into a Material Adverse Effect and is remediable and if remediable is not 
remedied within the period for remedy, if any, provided in such contractual 
documents; 
Any Project Document (unless it shall have been replaced as permitted under 
this Agreement) shall be terminated prior to its stated termination date or shall 
be repudiated or shall cease to be in full force and effect otherwise than by 
performance or efflux of time; 
Any provision of any Project Document is or becomes invalid, illegal or 
unenforceable or any party thereto shall have so asserted or any Project 
Document ceases to be in full force and effect or shall cease to give the 
Borrower the rights, powers and privileges purported to be created thereby or 
any party thereto shall have so asserted, unless the provision has been 
replaced as permitted under this Agreement; 
If any information given by the Borrower in its application to Lenders for Loan 
or any other representation or warranty is found to be misleading or incorrect 
or any material fact / information concerning the Borrower' profits, ability to 
repay the Loan or any other relevant fact or information is suppressed or 
concealed or otherwise not made known to Lenders; 
If the Borrower fails to furnish information/documents as required by the 
Lenders in terms of this Agree,rnent; 
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If the Borrower is unable to pay its debts as they fall due, commences 
negotiations with any one or more of their creditors with a view to general 
readjustment or rescheduling, in the light of financial difficulties or in 
contemplation of any default, event of default or potential event of default 
under any agreement relating to the same (howsoever described), of any 
indebtedness, or makes a general assignment for the benefit of or composition 
with its creditors or admits or is ordered to paY any liability and such liability is 
not paid when due; 
If any default is made by the Borrower under any other agreement between 
the Borrower and any other bank or financial institution or any other 
agreement of indebtedness of the Borrower or the performance of any 
covenant, term or undertaking thereunder, or any indebtedness of the 
Borrower are not paid when due or any creditor of the Borrower becomes 
entitled to declare any such indebtedness due and payable prior to the date on 
which it would otherwise have become due or any guarantee or indemnity 
given by the Borrower are not honoured when due and called upon to do so; 
If the Properties, including Mortgaged Properties or any other property or 

, assets given as Security have not been kept insured or depreciates in value to 
such an extent that in the opinion of Lenders further security to the satisfaction 
of Lenders should be given and such security is not furnished within the 
timeline stipulated by the Lenders; 
Any insurance contracted or taken by the Borrower is not, or ceases to be, in 
full force and effect at any time when it is required to be in effect or any 
insurance is avoided, or any insurer or re-insurer avoids or suspends or 
becomes entitled to avoid or suspend, any insurance or any claim under it or 
otherwise reduce its ‘ liability under any insurance or any insurer of any 
insurance is not bound, or ceases to be bound, to meet its obligations in full or 
in part under any insurance; 
If the Property, including Mortgaged Properties or any part thereof and/ or 
such other Securities created in favour of the Lenders in connection with the 
Loan is sold, disposed of, charged, encumbered or otherwise alienated 
without the written consent of Lenders or is jeopardised in any manner 
whatsoever; 
If an attachment or distraint is levied on the Property, including Mortgaged 
Properties or any part thereof and/ or other Securities created in favour of the 
Lenders and/or certificate proceedings are taken or commenced for recovery 
of any dues from the Borrower; 
If the Borrower ceases or threatens to cease to carry on the business and 
Project it carried on at the date hereof; 
If the Borrower and/ or other Obligors takes any action or omission or any 
legal proceedings are initiated or other steps taken for (i) the Borrower and/ or 
other Obligors to be adjudicated or found insolvent or bankrupt, (ii) the 
appointment of an administrator, trustee or receiver or similar officer for the 
Borrowerand/or other Obligors or the whole or any part of their undertaking, 
assets and properties; (iii) challenging, repudiating the effectiveness and 
validity of any of the Transaction Documents or causes to do any act or thing 
evidencing an intention to repudiate. 
Any litigation, arbitration or administrative proceeding or claim before any 
court, tribunal, arbitrator or other relevant authority is commenced against the 
Borrower or otherwise in connection with the Property, including Mortgaged 
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Properties or any part thereof and/ or such Securities created in favour of the 
Lenders; 

Any judgment or decree, if passed against the Borrower and/ or other Obligors 
or otherwise in connection with the Mortgaged Properties or other properties 
forming party of Security is not vacated, discharged pending appeal within a 
period of 30 (thirty) days from the date of such judgment or decree; 
If all or substantially all of the undertaking, assets or properties of the 
Borrower and/ or of other Obligors or its interests therein are seized, 
nationalized or compulsorily acquired by the authority of Government; 
If there is any change in the ownership or management of the properties, 
including Mortgaged Properties of the Borrowerand/or other Obligors, which in 
the sole opinion of Lenders would prejudicially affect the interest of the 
Lenders under the Transaction Documents; 

If there occurs any event which in the opinion of Lenders is/ are prejudicial to 
the interest of Lenders or in the sole opinion of Lenders is/ are likely to 
materially affect the financial condition of the Borrower and/ or of other 
Obligors or its ability to perform all or any of its obligations under this 
Agreement and to comply with any of the terms or conditions of the 
Transaction Documents; 

If the Borrower misuses the Loan or any part thereof for any purpose other 
than for which the Loan has been sanctioned; 
If an insolvency notice or bankruptcy notice is served on the Borrower or a 
receiver is appointed or an attachment is levied on any of the Borrower's and 
other Obligor's properties or assets; 

If any consent, authorization, approval or license of or registration with or 
declaration to governmental or public bodies or authorities required by the 
Borrower and/ or by other Obligors in connection with the execution, delivery, 
validity, enforceability or admissibility in evidence of this -Agreement or the 
performance by the Borrower and/ or other Obligors of its obligations 
hereunder is modified in a manner unacceptable to Lenders or is not granted 
or revoked or terminated or expires and is not renewed or otherwise ceases to 
be in full force and effect; 

In the event the entire Project Receivables are not deposited in the Escrow 
Account established with Escrow Agent at all times; 
In the event the Borrower fails to obtain NOC for sale from the Lenders prior to 
entering into the agreement to sale or sale deed with the Customer; 
If there are any material changes in the proposal for which this Loan is 
sanctioned; 

Any of the construction milestones as specified in the Construction Schedule 
are not complied with within the time lines and/or in the manner provided in 
Schedule IX  hereto. 

Any of the sales of the Units are not carried out with within the time lines and/ 
or in the manner provided in the Sales Schedule stated in Schedule X  hereto. 

13.2 The Borrower agrees and undertakes to provide to Lenders an immediate notice on 
the happening of an Event of Default or a Potential Event of Default. 

14 	CONSEQUENCES OF EVENT OF DEFAULT 

14.1 The Borrower hereby agrees that on occurrence and/ or continuation of any Event of 
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Default, the Lenders shall have following rights and the Lenders may at its sole 
discretion exercise any or all of the following the right(s) and remedies without any 
obligation to issue notice to this effect: 

To recall the outstanding amount of the Loan either in part or in full and other 
dues payable with regard to the said Loan that may be payable by the 
Borrower under or in terms of this Agreement and/or any other agreement/s, 
documents, subsisting between the Borrower and Lenders as well as all other 
charges, costs, expenses and upon such declaration the same shall become 
due and payable forthwith enforceable, notwithstanding anything to the 
contrary contained in this Agreement; and/or 
To enforce the Securities either in part or in full, as detailed in Article 4 and 
exercise all/any contractual and legal rights / remedies under the Transaction 
Documents and/ orSecurity Documents; and/or 
To accelerate maturity of the Loan; and/or 
To appoint a third party developer to develop, construct, operate and maintain 
the said Mortgaged Properties/infrastructure facilities/Project; and/or 
To step into the Project or take over the Project and all the rights of the 
Borrower with respect to the Project under the Project Documents; and/or 
To charge Default Interest or Additional interest without prejudice to its other 
right under this Article 14 and/ or other Transaction Documents; and/or 
To exercise any other legal or equitable rights of Lenders's under Applicable 
Law; and/or 
To suspend or terminate the right of the Borrower to avail of or make 
Disbursements from the Loan and upon such notice, the un-utilised amount of 
the Loan shall stand cancelled. Notwithstanding any suspension or termination 
of this Agreement as specified hereinabove, all the provisions of this 
Agreement for the benefit or protection of Lenders and its interests shall 
continue to be in full force and effect as specifically provided in this 
Agreement; and/or 
To enter upon and take possession of, deploy, dispose off, transfer any/ all 
assets comprised within the Security created in favour of Lenders, as may be ' 
applicable by way of lease, leave and license, sale or otherwise; and/or 
To repossess, sell, or otherwise dispose off/ deploy the assets comprised in 
the Security, as may be applicable in such manner, as Lenders may deem fit; 
and/or 
To exercise all or any rights or remedies of the Borrower under one or more 
Project Documents against any parties to such Project Documents in such 
manner as the Lenders may determine in its/their absolute discretion; and/or 
To exercise and enforce all rights and remedies available to Lenders under 
this Agreement and/or the other Transaction Documentsincluding Escrow 
Agreement; and/or 
To appoint, from time to time, a Nominee Director on the Board of the 
Borrower; and/or 
To review the management set up or organisation of the Borrower and to 
require the Borrower to restructure it as may be considered necessary by the 
Lenders, including the formation of management committees with such 
powers and functions as may be considered suitable by the Lenders; and/or 
To amend the terms of the Escrow Agreement, including priority of payments 
stipulated therein; and/or 
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To instruct any Person, who is liable to make any payment to the Borrower, 
including to pay directly to the Lenders; and/or 
To instruct counter party(ies) to Project Documents to honor their respective 
obligation(s) under such Project Documents; and/or 
To stipulate any additional condition / action as it may deem fit; and/or 
To convert, Outstanding Amount either in part or full and whether the same is 
due or not, into fully paid-up equity voting shares of the Borrower as a 
consequence of Event of Default at such valuation as Lenders may deem fit 
subject to Applicable Law or in accordance with the Strategic Debt 
Restructuring Scheme (SDR) framed by Reserve Bank of India. 
To disclose or publish the details of the default/breach of such terms and 
conditions, 
name of the Borrower/s, its directors, partners, as the case may be, as 
defaulters, in such manner and through such medium s the Lender or RBI, 
NHB in their absolute discretion may think fit. 

14.2 The Borrower hereby agrees and appoints Lenders and its officers and authorized 
representatives to be its duly constituted attorneys for all or any of the following 
purposes: 

to enter into any of the Borrower' premises / Mortgaged Properties during 
business hours to inspect and carry out valuation of the same; and/or 
on occurrence of Event of Default: 

to sign all papers, documents, agreements, indentures and writings 
that the Borrower would be bound to do under or in pursuance of these 
presents and/ or in respect of the Loan and/ or in respect to Project for 
and on behalf of the Borrower and to attend before the Sub-Registrar 
of Assurances or such other Government Authority and enter or admit 
execution thereof; and/or 
generally to do, perform and execute or cause to be done, performed 
or executed all acts, deeds, matters, things and documents in all 
matters arising under or out of or concerning or relating to the 
presents under the Transaction Documents as the Borrower could 
itself do, perform or execute; and/or 
to instruct, change or modify terms of appointment of director(s), key 
managerial persons, statutory auditor, internal auditor, etc. of the 
Borrower; and/ or 
to appoint from time to time or generally such other Persons, bodies, 
companies, organizations or agencies as Lenders may think fit as its 
substitute(s) to do, execute and perform all or any such acts and 
things as as may be required to give effect to the presents of the 
Transaction Documents and to remove such substitute(s) at pleasure 
and to appoint other or others in his or their place. 

14.3 The Borrower agrees that the above powers may be exercised without any prior 
notice to the Borrower and further agrees to ratify and confirm all the acts, deeds, or 
omission done by the Lenders or any substitute or substitutes appointed by the 
Lenders in exercise of their right(s) and power(s) under the Transaction Documents. 

14.4 The Borrower further agrees to give and/ or provide all assistance to the Lenders and 
its officers and authorized representatives for the purpose of exercising any of the 
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powers set out hereinabove, including endorsing of documents, signing of papers and 
doing all such things as may be necessary to enable Lenders and its officers to 
exercise all the powers hereby conferred. 

14.5 The Borrower further agrees that the aforesaid powers have been granted for 
valuable consideration and as such shall be irrevocable in nature till such time as any 
amount remains due and payable under or in respect of or in pursuance of the Loan 

and/ or these presents. 

14.6 The Borrower shall bear all costs, expenses incurred by the Lenders upon occurrence 
of an Event of Default in connection with: 

Preservation of the Borrower' assets/Properties/Mortgaged Properties 
(whether now or hereafter existing)/ Security; and/ or 
collection of amounts due under this Agreement may be charged to the 
Borrower and reimbursed by the Borrower, as Lenders shall specify; and/ or 
operation and maintenance of the Escrow Account; and/ or 
exercise of any of Lenders' right or power under Transaction Document(s). 

15 INDEMNITY 

15.1 Without prejudice to any other right of Lenders, the Borrower hereby agrees to 
indemnify and shall keep indemnified the Lenders, its employees, directors, officers, 
representatives and agents of, from and against any and all losses, damages, costs 
including actual legal costs, charges and expenses, which they or any of them may 
suffer or incur as a result of, or in connection with, or arising out of: 

of any breach, default, act of commission or omission on the part of the 
Borrower or any other party to the Transaction Documents or Project 
Documents, of the provisions of this Agreement or other Transaction 
Documents and/or the Project Documents; and/or 
any loss of or damage to the Security, Properties, including Mortgaged 
Properties or any part thereof from whatever cause arising and whether or not 
such loss or damage results from the negligence or cause beyond the control 
of the Borrower; and/or 
claims and demands made upon the Lenders by reason of any loss, death, 
injury or damage suffered by any person from the operation of the Security, 
Properties, including Mortgaged Properties or the use thereof; and/or 
any non-compliance by the Borrower or any other person who is a party to the 
Transaction Documents with the Applicable Laws; and/or 
occurrence of any Potential Event of Default or Event of Default; and/ or 
exercise of any of the rights by the Lenders under this Agreement and any of 
the Transaction Documents. 

15.2 The liability and responsibility as also the indemnities herein contained of the 
Borrower arising from anything done or any act of commission or omission occurring 
prior to the termination or sooner determination of this Agreement shall survive in so 
far as they pertain to events/occurrences that transpired during the period of this 
Agreement and be enforceable and carried out notwithstanding any such termination 

and/or sooner determination. 

16 	DISCLOSURE OF INFORMATION 

• 

Ajnara India Limited 
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, 
L&T Finance Limited 
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. 
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16.1 The Borrower hereby agrees that the Lenders at its discretion may disclose to any 
actual or potential assignee or transferee or to any Person who may otherwise enter 
into contractual relations with the Lenders in relation to this Agreement and such 
credit information about the Borrower as Lenders shall consider appropriate. 

16.2 The Borrower further agrees that in addition to any other right available to Lenders in 
the event of the Borrower committing any act of default, Lenders shall be entitled, 
without prior notice to the Borrower, to disclose to the Reserve Bank of India (RBI), 
National Housing Bank(NHB), Credit Information Companies or to any other authority 
or to any third person, on its being called upon to do so, the name/ identity of the 
Borrower and the fact of his having committed any act of default as aforesaid. 

16.3 The Borrower understands that as a pre-condition, relating to grant of the Loan to the 
Borrower, the Borrower hereby agrees and give consent for the disclosure by the 
Lenders of all or any such: 

information and data relating to the Borrower and/ or other Obligors; 
the information or data relating to any loan availed of/to be availed, by the 
Borrower; or 
default, if any, committed by the Borrower, in discharge of the Borrower' such 
obligation; 
as Lenders may deem appropriate and necessary, to disclose and furnish to 
Credit Information Bureau (India) Ltd. and any other agency authorized in this 
behalf by RBI. 

16.4 The Borrower undertakes that: 
the Credit Information Bureau (India) Ltd. and any other agency so authorized 
may use, process the said information and data disclosed in the manner as 
deemed fit by them; and 
the Credit Information Bureau (India) Ltd. and any other agency so authorized 
may furnish for consideration, the processed information and data or products 
thereof prepared by them, to banks/financial institutions and other credit 
grantors or registered users, as may be specified by the Reserve Bank of 
India in this behalf. 

16.5 The Borrower hereby consents to the Lenders, its officers and agents disclosing 
information relating to the Borrower / Obligor and its account(s) and/or dealing 
relationship(s) with the Lenders, including but not limited to details of any facilities, 
any security taken, transactions undertaken and balances and positions with the 

Lenders, to 
the head office of the Lenders, any of its subsidiaries or subsidiaries of its 
holding company, Affiliates, representative and branch offices in any 
jurisdiction (together with the Lenders, the "Permitted Parties"); 
professional advisers and service providers of the Permitted Parties who are 
under a duty of confidentiality to the Permitted Parties; 
any actual or potential assignee, novatee, transferee, participant or sub-
participant in relation to any of the Lenders' rights and/or obligations under any 
agreement (or any agent or adviser of any of the foregoing); 
any rating agency, insurer or insurance broker of, or direct or indirect provider 
of credit protection to any Permitted Party; 

, 
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(e) 	any court or tribunal or regulatory, supervisory, governmental or quasi- 
governmental authority with jurisdiction over the Permitted Parties or 
otherwise. 

16.6 In case the Borrower commits default in payment or repayment of any amounts in 
respect of the Loan or there is breach of any of the terms and conditions of the 
Transaction documents, the Lender and/or RBI/NHB will have an unqualified right to 
disclose or publish the details of the default/breach of such terms and conditions, the 
name of the Borrower/s, its directors, partners, as the case may be, as defaulters, in 
such manner and through such medium s the Lender or RBI, NHB in their absolute 
discretion may think fit. 

17 	MISCELLANEOUS 

17.1 Notice 

(i) 	Every notice, request, demand or other communication to be given by one 
party to the other under this Agreement shall: 

be in writing delivered personally or by registered post; 
be deemed to have been received when delivered personally, at the 
time so delivered and if given by registered post, 48 hours after it has 
been put into post; 

(e) 	be sent to the Borrower and Lenders at their addresses as detailed in 
Schedule I  or to such other address as either party May in writing 
hereafter notify to the other party. 

(ii) 	Any notice to be given by the Lenders to the Borrower, shall be effective and 
deemed to have been duly and sufficiently served on the Borrower, three (3) 
days after the same shall have been delivered to the post office properly 
addressed to the Borrower at the address mentioned hereinabove and if 
delivered to the Borrower against-  acknowledgement, it shall be deemed to 
have been duly served as on the date of delivery. 

(iii) 	A certificate by an officer/representative of Lenders that the notice was posted 
or served, as the case may be, shall be final, conclusive and binding on the 
Borrower. 

(iv) 	Unless otherwise advised in writing by the Lenders to the Borrower, any notice 
to be given by the Borrower to Lenders shall be effective and deemed to have 
been duly and sufficiently served on Lenders if delivered at the address herein 
stated. 

17.2 Benefits 

The terms and provisions of this Agreement shall be binding upon, and the benefits 
hereof shall inure to the Borrower' and Lenders suctessors and assigns and the 
Borrower' successors and assigns respectively. 

17.3 The Borrower hereby agrees that the Lender shall have absolute right to review, 
revise, amend exiting terms of Loan or stipulate additional terms and condition during 
the continuance of the Loan as the Lenders may deem fit. 

17.4 Assignment/Participation: 
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17.4.1 Any Lenders may without prior intimation to the Borrower, enter into any kind of risk 
participation or take out arrangement or transfer or assign or novate or securitize all 
or any part of its loan (or any part thereof) and/ or any of its rights and benefits 
hereunder and under the other Transaction Documents to another bank or financial 
institution or any other Person in India at any time in accordance with the provisions 
herein ("New Lenders") and in such manner and on such terms as the Lenders may 
decide and while so transferring, assigning or securitizing, the Lenders may reserve 
to it a right to proceed against the Borrower on behalf of the purchaser, assignee or 
transferee. Whilst the Lenders may exercise the aforesaid right, the Lenders shall be 
under no obligation to do so. The Borrower shall take such action as may be 
necessary (including providing the necessary information and executing the relevant 
documents) to perfect such risk participation arrangement, assignment, transfer, 
novation, or securitization. 

17.4.2 It is hereby clarified that any such risk participation, take out arrangement, transfer, 
assignment, novation or securitization shall be on same terms and conditions as 
agreed between the Lenders and the Borrower pursuant to the Transaction 
Documents. However, any deviation from the terms and conditions agreed between 
the Lenders and Borrower may be incorporated as mutually agreed between the 
Borrower and the New Lenders. 

17.4.3 The Borrower agrees that it shall assist and co-operate with Lenderss in completion of 
any formalities for assignment/novation or transfer of such rights, benefits and 
obligations and take all actions as may be required for this purpose, including but not 
limited to execution of deed of accession/adherence to one or more Transaction 
Documents or amendment of the this Agreement and such other deeds, documents 
and writings as may be required by the Lenderss and/or the New Lenders or investors 
to facilitate or otherwise give effect to such assignment/novation or transfer. 

17.4.4 A notification of any assignment/novation/transfer shall be provided to the Borrower at 
the point in time to any such assignment/novation/transfer. 

17.4.5 The Borrower undertakes to bear all transaction costs (save and except the Up -Front 
Processing Fee, if the entire amount of Up-Front Processing Fee has been paid by 
the Borrower on the date of this Agreement) including but not limited to stamp duty, 
legal costs, and out of pocket expenses incurred for the assignment/ transfer/ 
novation/ downselling. 

17.4.6 The Borrower shall not assign or transfer any of its rights or obligations hereunder or 
under any of the Transaction Documents. 

17.4.7 If any Lenders assigns all or any of its rights, obligations and benefits hereunder or 
under the Transaction Documents, then, unless and until the assignee has agreed 
with the Lenders or Lenders' agent (as the case may be) and other Lenders (if 
applicable) that it shall be under the same obligations towards each one of them as it 
would have been if it had been an original party hereto as a Lenders or Lenders' 
agent (as the case may be) and other, Lenders shall not be obliged to recognize such 
assignee as having the rights against each of them which it would have had if it had 
been such a party thereto. The Lenders shall also have the right to freely sell down / 
syndicate / novate and / or assign, its entire or portion of assistance any time to other 
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banks / financial institutions during the tenor of the Loan at its sole discretion with 
prior intimation to the Borrower. Upon a transfer by novation etc., the transferee shall 
become a Lenders for all purposes of the Loan and the Loan shall be reduced to the 
extent of participation by other Lenders. The Borrower must cooperate in providing 
required information and executing appropriate documentation in this regard. • 

17.4.8 If the Lenders wishes to assign or novate whole or part of its rights, benefits and 
obligations hereunder and under the other Transaction Documents, then such 
novation/assignment shall be made by delivering to the Lenders or Lenders' agent(as 
the case may be) a duly completed, stamped and executed deed in the form set out in 
Schedule VII ("Novation Deed") or such assignment shall be done by way of the 
deed of assignment in such form and manner as may be required by the Lenders( 
"Deed of Assignment"), the other Transaction Documents shall also be amended in 
the manner set out therein in order to reflect the participation of the New Lenders. On 
receipt of such notice (and in the event the assignment or novation is made at the 
request of the Borrower, payment of applicable fee by the Borrower), the Borrower 
and the other Parties/Lenders/Lenders' agent (for and on behalf of itself and such 
other parties) shall countersign it and subject to the terms of that Novation Deed: 

To the extent the Lenders ("NovatingLenders") seeks to novate its 
commitment (or any part thereof) and/or Loan (or any part thereof) under the 
Novation Deed, the Borrower or the Novating Lenders, as the case may be, 
shall each be released from further obligations to each other and their 
respective rights against each other shall be cancelled to the extent of 
novation (such rights and obligations being referred to as 
"NovationDischarged Rights and Obligations"); 

The Borrower and the Lenders shall each assume new obligations towards 
each other and/or acquire new rights against each other which differ from the 
Novation Discharged Rights and Obligations only insofar as the Borrower and 
the New Lenders, have assumed and acquired the same in place of the 
Borrower and the NovatingLenders; and 
The New Lenders and the other Parties to this Agreement and the parties to 
the other Transaction Documents (other than the Borrower) shall acquire the 
same rights and assume the same obligations between themselves as regards' 
the Borrower as they would have acquired and assumed had that New 
Lenders, been an original party to this Agreement and the other Transaction 
Documents (upon their amendment in the manner set out therein to reflect the 
participation of the New Lenders)as a Lenders with the rights and/or 
obligations acquired or assumed by it as a result of that novation (and to the 
extent, of novation, the Novating Lenders and those other parties shall each 
be released from further obligations to each other). 

17.4.9 The Lenders shall Charge the standard service charges in respect of different items of• 
service as in force from time to time. 

17.4.10 The Borrower agrees to, and shall ensure that each other Borrower/Obligor shall, 
amend the Transaction Documents to reflect any changes made as above. 

17.4.11 Notwithstanding any such assignment or transfer, the Borrower shall, unless 
otherwise notified by the Lenders, continue to make all payments under this 
Agreement and the other Transaction Documents to Lenders and all such payments 
when made to Lenders shall constitute a full discharge to the Borrower from all its 
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liabilities in ,respect of such payments.Lenders shall further have the right to assign, 
transfer, sell, pledge or hypothecate the Loan, Project Receivables, the Security, 
rights, benefits and any other interest created in its/their favour under the Agreement 
or any of the Transaction Docunhents or hereunder, without prior concurrence or 
intimation to the Borrower or any other person. 

17.4.12 Any such assignment, transfer, sale, pledge or hypothecation shall bind the 
Borrower to accept such third party as creditor exclusively or as a joint creditor with 
Lenders, as the case may be. Any cost in this behalf, whether on account of such 
sale, assignment or transfer or enforcement of rights and recovery of outstanding 
amount, shall be to the account of the Borrower. 

17.4.13 The Borrower hereby expressly agrees that nothing herein contained shall operate 
to prejudice the rights and remedies of Lenders in respect of any other obligations of 
the Borrower to Lenders or prejudice or effect any general or particular lien to which 
Lenders is/ are by law or otherwise entitled to or operate to prejudice Lenders's rights 
or remedies in respect of any present or future security, guarantee or obligation given 
to Lenders by any other person for any indebtedness or liability of the Borrower. 

17.4.14 The Borrower agrees that this Agreement and the security hereby created shall 
operate as a continuing security for all the obligations of the Borrower in respect of 
the Loan, notwithstanding the existence-of a credit, balance in the said account or any 
partial payments or fluctuation of accounts. 	, 

17.5 Waiver 

No delay or omission to exercise any right, power or remedy accruing to Lenders 
upon any breach or default of the Borrower under this Agreement shall impair any• 
such right, power or remedy of Lenders nor shall it be construed to be a waiver of 
any such breach or default or an acquiescence therein or of any similar breach or 
default thereafter occurring nor shall any waiver of any single breach or default be 
deemed a waiver of any other breach or default therefore or thereafter occurring. 
Any waiver, permission, consent or approval on the part of Lenders in respect of any 
breach or default under this Agreement or any provisions or condition of this 
Agreement must be in writing and shall be effective only to the extent in such writing 
specifically set forth. All remedies either under this Agreement or by law or otherwise 
afforded to Lenders shall be cumulative and not alternate. 

17.6 Amendment 

No amendment of any term or provision hereof shall be effective unless made in 
writing and signed by both Parties hereto either in form of an agreement or by 
exchange of letters as the Lenders may accept. 

17.7 	Partial Invalidity 

If at any time any provision of this Agreement becomes illegal, invalid or 
unenforceable in any respect, neither the legality nor the validity or enforceability of 
the remaining provisions of this Agreement shall in any way be affected or impaired 
thereby. 
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17.8 Overriding Effect 

This Agreement and the other documents attached hereto or referred to herein 
integrate all the terms and conditions mentioned herein and/ or incidental hereto and 
supersede all oral negotiations and prior writings in respect of the subject matter 
hereof. In the event of any conflict between the terms, conditions and provisions of 
this Agreement and any agreement or documents attached hereto or referred to 
herein, then in such event, the terms, conditions and provisions of this Agreement 
shall prevail. 

17.9 Governing Law and Jurisdiction 

This Agreement shall be governed by and construed in accordance with Indian law. 

17.10 Arbitration 

	

17.10.1 	Any dispute or difference or claims that arises between the Parties or any of 
them concerning the Transaction Documents or any condition herein contained or as 
to the rights, duties or liabilities of Parties hereto or any of them either during the 
continuance of the Transaction Documents or after termination or purported 
termination hereof shall be referred to the sole Arbitrator to be appointed by the 
Lenders. 

	

17.10.2 	It is agreed between the Parties, hereto that nothing contained in section 17 of 
Arbitration & Conciliation Act, 1996, shall in any way, affect the right of any of or 
preclude the Parties to / from seek / seeking such interim relief /s in any Court of 
competent jurisdiction, including interim relief under section 9 of the Arbitration & 
Conciliation Act, 1996, and the rules framed thereunder, 

	

17.10.3 	The award of the Arbitrator shall be a written award and shall be final, 
conclusive & binding on all the Parties whether on question of law or of fact; 

	

17.10.4 	The venue of the arbitration shall be such place where this Agreement is 
executed, i.e New Delhi or such other places as the Lenders may in its/their sole 
discretion decide. 

	

17.10.5 	In the event of death, refusal, neglect, inability or incapability of the person so 
appointed to act as the sole arbitrator, the Lenders may appoint a new arbitrator. 

	

17.10.6 	Notwithstanding anything contained hereinabove, in the event of change in the 
status of the Lenders or in the event of the law being made or amended so as to bring 
the Lenders under the DRT Act, or any other special legislation to enable the Lenders 
to proceed to recover dues from the Borrower under the DRT Act, the arbitration 
provisions hereinbefore contained shall at the option of the (s)cease to have any 
effect and if arbitration proceedings are commenced but no Award is made, then at 
the option of the Lenders, such proceedings shall stand terminated and the mandate 
of the Arbitrator shall come to an end, from the date of the making of the law or the 
date when amendment becomes effective or the date when the Lenders exercises the 
option of terminating the mandate of Arbitrator the case may be. 

,„.-iv-,1 h <-r" 
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rime Develo 	(Avadi) Pvt. Ltd. 

Director 

17.11 Jurisdiction 

This Agreement shall be governed by and construed in all respects with the Indian 
laws and the parties hereto agree that any matter or issue arising hereunder or any 
dispute hereunder shall, be subject to the exclusive jurisdiction of the courts at such 
place where this Agreement is executed, i.e., New Delhi or such other jurisdiction that 
the Lenders may in its/their sole discretion decide. 

IN WITNESS WHEREOF the signature of the Borrower and Lenders has/have caused these 
presents to be executed by its authorized signatory or themselves the day and year first 
hereinabove written. 

SIGNED AND DELIVERED by the 
Within named Ajnara India Limited, 
The Borrower through its authorized director, 
Mr. Vinod Kumar Gupta, 
vide Board Resolution dated 30th May 2017 

SIGNED AND DELIVERED by the 
by the within named IVR Prime Developers 
(AVADI) Private Limited 
The Co-Borrower through its authorized director, 
Mr. Anand Manibarthwal, 
vide Board Resolution dated 30th May 2017 

SIGNED AND DELIVERED 
by the within named L&T Finance Limited 
through its authorised officer 
Mr. Sandeep Srinivasan 

SIGNED AND DELIVERED 
by the within named L&T Housing Finance Limited] 
through its authorised officer 
Mr. Sandeep Srinivasan 

For AMARA INDIA LTD- 

AuthwIse_ 	. 

/ 
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Ajnara India Limited 

as Borrower 

SCHEDULE IA 
DETAILS OF THE BORROWER - 

Ajnara India Limited, a company incorporated under the Companies Act, 1956 having its 

registered address at at # 502, 5TH Floor , Sachdeva Corpcirate Tower, 17, Karkardooma 
Community Centre, Delhi — 110092 and Corporate office at D -247/26, Sector-63, Noida, 
Uttar Pradesh 201301 and acting through its authorized director Mr. Vinod Kumar Gupta 

pursuant to resolution dated 30
th  May 2017 , hereinafter referred as Borrower 

And 

IVR Prime Developers (AVADI) Pvt. Ltd., a company incorporated under the Companies 

Act, 1956having its registered office at M-22/3RT, Vijayanagar Colony Hyderabad TG 
500057 and Corporate office at B-28-29 Sector -58 Noida,UP-201307 and acting through its 
authorized director Mr. Anand Manibarthwalpursuant to resolution dated 30

th  June 2017, 

hereinafter referred as Co- Borrower 

Hereinafter, as the context may require, the expressions Borrower and Co-Borrower shall 

hereinafter collectively be referred as the Borrower. 

IVR Prime Developers (AVADI) Pvt. Ltd. 

As the Co-Borrower  

L&T Finance Limited 

as Lender 1 

L&T Housing Finance Limited 

As Leniler 2 
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SCHEDULE I B 
LENDERS AND DETAILS OF LOAN 

Name 	of 	the 
Lender 

L&T Finance Limited, hereinafter referred as Lender! 

Registered 	Office 
of the Lender 

Technopolis, 7th Floor, A-Wing, Plot No 4, Block — BP, Sector — V, 
Salt Lake, Kolkata — 700 091 

Lending 	Office of 
the 	Lender 	and 
Notices details 

6th Floor DCM Building, Barakhamba Road, Connaught Place, New 
Delhi, Delhi- 119001 

Commitment/Loan Rupee Term Loan aggregating to upto Rs.235,00,00,000/- (Rupees 
Two Hundred Thirty Five Crores only) which shall comprise of the 
following two (2) tranches, each of which tranche may be drawn in 
one or more multiple sub-tranches:- 
Tranche I —of an aggregate amount of upto 	Rs.25,00,00,000/- 
(Rupees Twenty Five Crores only) 
Tranche ll —of an aggregate amount of uptoRs.210,00,00,000/-
(Rupees Two Hundred Ten Crores only) 
The amount under Tranche I & ll may be inter se changed at the 
discretion of the Lenderl such that the aggregate exposure under 
Loan does not exceed Rs.235,00,00,000/- (Rupees Two Hundred 
Thirty Five Crores only). 

Purpose The 	Borrower will 	utilize the 	Loan 	availed 	from 	Lenderlfor the 
following purposes: 

Tranche 	I 	— shallbe 	utilized 	towards 	repayment of 	Existing 
Loans(as specified in Schedule VI hereto) from Corporation & 
Union Bank; 
Tranche II - shall be utilised towards: 
(i) completion of balance construction of the Project, payment of 

FAR 	cost 	and 	balance 	land 	payments 	as 	per the 
Disbursement Schedule; 

(ii)payment of statutory dues; and 
(iii) 	payment of other expenses incidental to the Loan. 

The amount under Tranche I &Tranche II may be inter se changed at 
the discretion of the Lenderl such that the aggregate exposure under 
Loan does not exceed Rs.235,00,00,000/- (Rupees Two Hundred 
Thirty Five Crores only). 

Name 	of 	the 
Lender 

L&T Housing Finance Limited, hereinafter referred as Lender!! 

Registered 	Office 
of the Lender 

L & T House, N M. Marg, Ballard Estate Mumbai 400001 

Lending 	Office of 
the 	Lender 	and 
Notices details 

6th Floor DCM Building, Barakhamba Road, Connaught Place, New 
Delhi, Delhi- 110001 

Commitment/ 
Loan 

Rupee Term Loan aggregating to upto Rs.115,00,00,000/- (Rupees 
One Hundred Fifteen Crores only) 

Purpose The 	Borrower will 	utilize the 	Loan 	availed from 	Lenderllshallbe 
utilized 	towards 	repayment 	of 	Existing 	Loans(as 	specified 	in 
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Schedule VI  hereto) from Corporation Bank & Union Bank 

Hereinafter, as the context may require, the expressions Lender! and Lender!!shall 
hereinafter collectively be referred as the Lenders. 
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SCHEDULE II 
KEY TERMS 

1. Promoter(s) Mr. Ashok Kumar Gupta, S/o Gyan Prakash Gupta, having PAN 
ACMPG6706H, residing at B-189,Yojna Vihar, Delhi; 
Mr. Pramod Kumar Gupta, S/o Gyan Prakash Gupta, having 
PAN AFDPG8563Q, residing at B-189,Yojna Vihar, Delhi; and 
Mr. Vinod Kumar Gupta, S/o Gyan Prakash Gupta, having PAN 
AFDPG8558H, residing at B-189,Yojna Vihar, Delhi 

2. Guarantor(s 
) 

Corporate Guarantor: 
Supertech Limited, a company incorporated under the Companies 
Act, 	1956 	with 	a 	corporate 	identification 	number 
U74899DL1995PLC074422 	and 	permanent 	account 	number 
AABCS0646N, 	having 	its 	registered 	office 	at 	1114, 	Hamkund 
Chambers,11 Floor, 89, Nehru Place, New Delhi — 110019 and a 
corporate office at Supertech House, B 28-29, Sector 58, Noida — 
201307 through its authorized director Mr. R K Arora. 

Personal Guarantor: 
Mr. Ashok Kumar Gupta, S/o Gyan Prakash Gupta, having PAN 
ACMPG6706H, residing at B-189,Yojna Vihar, Delhi; 
Mr. Pramod Kumar Gupta, S/o Gyan Prakash Gupta, having 
PAN AFDPG8563Q, residing at B-189,Yojna Vihar, Delhi; and 

(i) 

	

	Mr. Vinod Kumar Gupta, S/o Gyan Prakash Gupta, having PAN 
AFDPG8558H, residing at B-189,Yojna Vihar, Delhi 

3. Project A residentialgroup housing project of the Borrower being developed in 
the name of "Ajnara Ambrosia" situated at GH-01, Sector 118, Noida, 
U.P. 

4. Availability 
Period 

The Borrower's right to make 1st (first) Disbursement from the Loan 
shall cease upon expiry of 90 (ninety) days from the date of signing of 
this Agreement or such extended period as may be agreed by the 
Lenders at their discretion and subsequent Disbursements shall be 
made as per the terms stipulated in this Agreement. 

5. Interest 
Rate 

Each disbursed amount of the Loan will carry a fixed interest rate 
of 13% (Thirteen percent) p.a. payable monthly plus applicable 
interest tax and other statutory levy (if any). 
Aforementioned Interest rate shall be payable monthly, on the 15th 
day of each subsequent month (Interest Payment Date") or any 
other date as determined by the Lenders. However, the first 
instalment of interest shall be for the period from the date of 
Disbursement till the 14th day of next month and thereafter interest 
shall be payable for the period commencing from 15th day of the 
current/next month till the 14th day of next / subsequent month. 
In case of any default or breach of any term contained in, no 
benefit of reduction in interest rate as mentioned above would be 
passed on to the Borrower. However same shall not affect any 
increase in interest rate being applicable to the Borrower. 
The Borrower shall pay to the Lender interest as calculated above, 
on the outstanding amount of the Loan on the 15th day of each 
calendar month. 

. 6;  ---- 
Ajnara India Limited IVR Prime Developers (AVADI) Pvt. Ltd. L&T Finance Limited L&T Housing Finance Limited 

as Borrower As the Co-Borrower as Lender 1 As Lender 2 

63 

 

490



6. Reset 
Interest 
Rate 

Lenders shall have the right to reset the Interest Rate (as applicable) 
("Reset Interest Rate") on the expiry of 12 (twelve) months from the 
date of first Disbursement of the Loan and every year thereafter. 
The Borrower shall then pay interest at such Reset Interest Rate with 
effect from the Interest Reset Date. 
Additionally, the Lenders shall have a right to reset the Interest Rate at 
any time during the currency of the Loan upon occurrence of any of 
the events specified in Article 2.6.2 of this Agreement. 

7. Additional 
Interest 

Shall mean 2 (two) % per annum with monthly rests over and above 
the Interest Rate plus applicable taxes. 

8. Default 
Interest 

Shall mean 2 (two) % per annum with monthly rests over and above 
the Interest Rate plus applicable taxes. 

9. Repayment 
Cheques 

Shall mean 10 (ten) cheques to cover the Loan amount and24 (twenty 
four) cheques of monthly interest amount as may be required by the 
Lenders to be issued in favour of the Lenders by the Borrower or such 
other Person(s) as may be acceptable to the Lenders towards 
Repayment of the Loan including the principal amounts and the 
interest amounts in relation thereto. 

10. Tenor Tenor of the Loan shall be 78 (seventy eight)months from the date of 
first Disbursement. 

11. Fee(s) and . 
other 
charges 

Upfront Processing Fees Non-refundable and non adjustable 
processing fee aggregating to 0.50% of Loan amount sanctioned 
by Lender I and Lender ll respectively along with applicable taxes 
at the time of acceptance of the Term Sheet; 
Legal Documentation Fees: 

Borrower 	shall 	pay to 	the 	Lender 	!fees 	of Rs.8,00,000/- 
(Rupees 	Eight 	Lakhs) 	towards 	legal 	due 	diligence, 	title 
clearance of properties and drafting of Financing Documents. 
Borrower shall pay to the 	Lender II 	fees of Rs.4,00,000/- 
(Rupees 	Four 	Lakhs) 	towards 	legal 	due 	diligence, 	title 
clearance of properties and drafting of Financing Documents. 

12. Prescribed 
Rate & 
Prepayment 
Charges 
, 

Subject to the terms of the Escrow Agreement, Prescribed Rateshall 
mean the following % (percent) of the sum realized from cash flows 
received from the sales receivables from the Said Units (as detailed in 
Article 2.10.1) or such other revised % (percent) as may be prescribed 
by 	the 	Lenders 	at 	its 	discretion 	from 	time 	to 	time 	during 	the 
continuance of the Loan: 

Nil from all the receivables till collection of Rs. 214 Crores in the 
Escrow Account or till end of 2 year from 1stDisbursement, 
whichever is earlier; 
@10% from all the receivables till collection of additional Rs.178 
Crores in the Escrow Account or till end of 3 year from 1st 
Disbursement, whichever is earlier; 
@40% from all the receivables till collection of additional Rs.252 
Crores in the Escrow Account or till end of 4 year from 1st 
Disbursement, whichever is earlier; and 
@75% of remaining receivables thereafter from the Project. 
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13. Special Any disbursements beyond Rs.45,00,00,000/- (Rupees Forty Five 
Conditions Crores) from Tranche II by Lender I will be made post receipt of 

approved 	building 	plans 	at 	FAR 	of 	3.5, 	except 	additional 
disbursement will be permissible for the payment of cost towards 
purchase of additional FAR (not exceeding 3.5) and dues towards 
NOIDA Authority (including 	land 	payment) 	provided 	minimum 
Security Cover of 1.5 is available including after the said proposed 
Disbursement(s). 
The aforesaid Disbursement towards land payment shall be on the 
basis of the demand raised by the NOIDA Authority and shall not 
be linked with the Construction Schedule. 
The sub lease for the land of the Project shall be done within 15 
(fifteen) 	months from 	the 	first 	Disbursement 	post which 	the 
exclusive charge of the Lendersshall be created on the Project 
land within 30 (thirty) days of receipt of sub lease deed. 
The 	Borrower/ 	developer 	shall 	obtain 	concurrence 	from 	the 
Lenders, within 30 (thirty) days from the date of first Disbursement, 
on the standard draft contract to be entered between the Borrower/ 
developer and the allotee(s) (unit holder) ("Contract"), including 
terms contained therein and hereby undertakes that requisite 
covenants will be built therein safeguarding the interest of the 
Lenders and/or as may be provided by the Lender, interalia: 

stating fact with regard to creation of charge on the Project 
land/ Project, etc in favour of the Lender and consequence of 
default on same, etc.; 
instructing Unit holders to deposit proceeds towards the 
purchase of Units in an identified account (duly charged in 
favour of the Lender); 

14. Option In the Event of Default by the Borrower in (a) payment of the 
principal and/or interest on the Loan for more than 30 (thirty) 
days from the respective due date for payment or (b) 	in 
complying with Construction Schedule or Sales Schedule, in 
addition to other rights and remedies available to the Lenders 
under law, contract or otherwise, the Lenders shall be entitled, 
but not obliged, to take over and retain and/or dispose of any 
unsold area of the Project proportionate to the outstanding Loan 
amount. The price, at which such unsold area of the Project will 
be acquired by the Lender, shall be at a discount of 30% (Thirty 
Percent) on an average rate of the previous 3 (three) market 
transactions. 	The 	decision 	of 	the 	Lenders 	in 	this 	regard 
(including determination of the value of such sale transactions) 
shall be final and binding on the Borrower. 

15. Minimum The Borrower shall ensure that any Unsold Units in the Project are 
Selling Price sold at a price not less than the following ("Minimum Selling Price")- 

Residential 	Units-Rs. 	4,200/- 	(Rupees 	Four Thousand 	Two 
Hundred) sq.fts. of saleable area 
Commercial units- Rs. 16,500/- (Rupees Sixteen Thousand Five 
Hundred) sq.fts. of saleable area 

fearzap —l— 

Ajnara India Limited 
as Borrower 
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As the Co-Borrower 

65 

 

492



Tia I'vett,Y 

fLWJ k.  

fideeler-t.- 2r) 

Ajnara India Limited 1VR Prime Developers (AVAD1) Pvt. Ltd. L&T Finance Limited L&T Housing Finance Limited 
as Borrower . As the Co-Borrower as Lender 1 As Lender 2 	1 

66 

 

493



SCHEDULE III 
SECURITY AND SECURITY RELATED COVENANTS 

1. 	The Outstanding Amount in connection with the Loan, including the principal, interest, 
Additional Interest, Default Interest and all other monies and charges in relation 
thereto, shall be duly secured by following in such form and manner as may be 
acceptable to the Lenders: 

Second paripassu charge by way of Mortgage on the Mortgaged 
Properties(1st charge holder being NOIDA Authority), beingthe land 
admeasuring 1,42,967 (One Lakh Forty Two Thousand Nine Hundred and 
Sixty Seven) sq.mts.situated at Plot No.GH 01, Sector-118, Noida, Uttar 
Pradesh, on which the Project is being developed, together with all buildings 
and structures standing thereon, both present and future in the said Project, 
excluding the units for which the home loans have been availed ("Mortgaged 
Properties"). 
First paripassucharge by way of hypothecation on all the movable assets of 
the Borrower, including but not limited to plant &machinery, machinery spares, 
tools & accessories, present and future pertaining to the Project; 
First paripassu charge on Transferable Development Rights ("TDR") in 
connection with the said Project and also in case where TDR are purchased 
by the Borrower till the same is not being consumed/loaded on the said 
Project; 
First paripassu chargeon the entire Project Receivables including receivables 
emanating from (i) insurance contracts, (ii) sale of units from the Project, (iii) 
other documents in relation to the Project, both present and future; 
First paripassu charge/ assignment (by way of security interest) of all rights, 
title, interest, claims, benefits, demands under all Project Documents, both 
present and future; 
First paripassu chargeon the Escrow Account and the DSRA account, all 
monies credited /deposited therein and monies deposited therein (including 
over any investments made from the Escrow Account or in lieu of the DSRA, 
as the case may be (in whatever form the same may be); 

(g) 	Unconditional and irrevocable personal Guarantee of (each "Personal 
Guarantor" and collectively "Personal Guarantors"): 

Mr. Ashok Kumar Gupta, S/o Gyan Prakash Gupta, having PAN 
ACMPG6706H, residing at B-189,Yojna Vihar, Delhi; 
Mr. Pramod Kumar Gupta, S/o Gyan Prakash Gupta, having PAN 
AFDPG8563Q, residing at B-189,Yojna Vihar, Delhi; and 
Mr. Vinod Kumar Gupta, S/o Gyan Prakash Gupta, having PAN 
AFDPG8558H, residing at B-189,Yojna Vihar, Delhi 

which shall guarantee due repayment of the Outstanding Amount to the 
satisfaction of the Lenders; 

(h) 	Unconditional and irrevocable corporate Guarantee of Supertech Limited, a 
company incorporated nder the Companies Act, 1956 with a corporate 
identification number U74899DL1995PLC074422 and permanent account 
number AABCS0646N, having its registered office at 1114, Hamkund 
Chambers,11 Floor, 89, Nehru Place, New Delhi — 110019 and a corporate 
office at Supertech House, B 28-29, Sector 58, Noida — 201307 through its 
authorized director Mr. R.K. Arora.("Corporate Guarantor") which shall 
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guarantee due repayment of the Outstanding Amount to the satisfaction of the 
Lenders; 

(i) 
	

Demand promissory note for the principal and interest amounts payable in 
relation to the Loan. The demand promissory note shall be in form and 
manner acceptable to the Lenders; 

(i) 
	

Pledge by the Borrower of 50% (Fifty Percent) of the fully paid up share 
capital of the Co-Borrower, in dematerialized form (free from all restrictive 
covenants, lien or other Encumbrance or any other rights under any contract 
or arrangement including but not limited to any shareholders' agreement), 
together with all accretions thereon, if permitted under Applicable Laws. 

The security interest in favour of the Security Trustee/ Lenders shall be created in a 
form and manner and on the terms and conditions satisfactory to the Lenders; 

The Borrower hereby undertakes to ensure that thevalue of the Security provided to 
the Lenders by way of Mortgaged Properties ("Security Cover") be a minimum of at 
least 1.5 times of the Outstanding Amounts in relation to the Loan, failing which it 
shall be considered as an Event of Default. 

The Borrower shall create and perfect the Security stipulated in Clauses 1 (g)to (i) 
hereinabove in this Schedule Ill  prior to first Disbursement in a form and manner 
satisfactory to the Lenders. 

The Borrower shall create the Security stipulated in Clauses 1 (d)to (f)hereinabovein 
this Schedule Ill  prior to first Disbursement and perfect the same within 30 (Thirty) 
days of first disbursement, in a form and manner satisfactory to the Lenders. 

The Borrower shall create the Security stipulated in Clauses 1 (a)to (c)hereinabovein 
this Schedule II!within 30 (Thirty) days of the first Disbursement, and perfect the 
same within 90 (ninety) days of first Disbursement, in the form and manner 
satisfaction to the Lenders. 

The Security stipulated Clauses 1 (j)shall be created and perfected by the Borrower 
within 90 (Ninety) days of the first Disbursement. 

In case any Security being held with Existing Lender mentioned in Schedule VI,  such 
Security shall be created in favour of Security Trustee/ Lenders within a period of 30 
(Thirty) days from the date of first Disbursement and shall be perfected within 90 
(ninety) days of first Disbursement. 

Without prejudice to the Lender's right to call an Event of Default, in the event the 
Security is not created and/ or perfected within the prescribed days hereinabove in 
Clauses 5to 9hereinabovein this Schedule III  the Borrower shall be obligated to pay 
an Additional Interest on the Outstanding Amounts plus applicable taxes in relation to 
the Loan till the time such Security is created and perfected to the Lenders 
satisfaction. 

Upon occurrence of an Event of Default (including a potential Event of Default), the 
Lenders shall be entitled to stipulate additional security interest and upon such 

,-----"A"- ' 
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instructions from the Lenders, the Borrower shall not later than 15 (fifteen) days, 
create & perfect such additional security interest to the satisfaction of the Lenders. 

trkexaSK.-55,---)-•- 
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List of Sold / Unsold units to be mortgaged to the Lenders 

As per annexure I 

....---1 

./ -----f.-7'.  
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SCHEDULE IV 
REPAYMENT SCHEDULE 

Principal Moratorium period shall be for a period of 48 (Forty-Eight) months after the date of 
first Disbursement of the Loan ("Moratorium Period")-. 

Quarter 	from 	1st 
Disbursement 

Amount to be repaid in each 
Quarter (Rs. Crs.) to Lender I 

Amount 	to 	be 	repaid 	in 
each Quarter (Rs. Crs.) to 
Lender ll 

Q 17—Q 26 23.50 11.50 
Total 235.0 115.0 

Ajnara India Limited IVR Prime Developers (AVADI) Pvt. Ltd. L&T Finance Limited L&T Housing Finance Limited 
as Borrower As the Co-Borrower as Lender 1 As Lender 2 

71 

 

498



SCHEDULE V 
PART A 

CONDITION PRECEDENT FOR DISBURSEMENT 

Subject to the joint and several performances by the Borrower and other Obligors of their 
respective undertakings and obligations under this Agreement and other Transaction 
Documents prior to making of Disbursement and fulfilment of following conditions to the 
satisfaction of the Lenders, the any Disbursement will be made at the discretion of the 
Lenders: 

Towards repayment of the Loan amount, interest and other charges thereon, as 
applicable, the Borrower shall have provided 10 (ten) cheques to cover the Loan & 24 
(twenty four) cheques of monthly interest amount in favour of the Lenders. 
The Borrower shall have submitted to the Lenders, following: 

Updated details of Sold Units and Unsold Units and collection data of the 
Project. It is clarified that the Lenders shall have absolute right to revise the 
Prepayment Charges (from time to time) on the basis the updated details of 
SoldUnits and Unsold Units in the Project. 
Net worth certificate of each of the Promotersand Guarantors, which statement 
shall not be more than 6 (six) months old, duly certified by the chartered 
accountant. 

Construction Schedule, cost of Project and means of finance (including details 
of cost incurred till date) duly certified by the authorised director of the 
Borrower/chartered accountant! auditor of the Borrower. 
Sale Schedule in respect of Unsold Units in the Project duly certified by the 
authorised director of the Borrower / chartered accountant / auditor of the 
Borrower. 
Certified true copies of constitutional/ Charter documents (viz. Memorandum 
and Articles of Association)of the Borrower. 
Statutory Auditor's / Chartered Accountants certificate (from Borrower, Co-
Borrower and Corporate Guarantor) stating non-applicability / no dues under 
section 281(1) (ii) of the Income Tax Act, 1961 alongwith the duly 
acknowledged copy of the application for permission u/s 281 (1) (ii) of the 
Income Tax Act. 

9- 	Certified true copy of the resolution passed by the Board of Directors of (I) the 
Borrower for obtaining Loan and providing Security and other comforts from 
the Borrower; (II) other Security Provider(s) and other Obligor(s) in relation to 
the transactions contemplated in the Financing Documents, alongwith 
resolution passed by the shareholders' of the Borrower under section 
180(1)(a) and section 180(1) (c) of the Companies Act 2013 to give effect to 
the terms of the Financing Documents and confirmation that all these 
authorizations are in full force and effect (as may be applicable); 

h. 	Certified copy of the special resolution of the shareholders approving the 
option to convert the Outstanding Amounts into equity under section 62(3) of 
Companies Act, 2013 and resolution giving effect to provisions of any 
regulations, rule and/or or guideline issues by the Reserve Bank of India for 
the benefit of Lenders in terms of asset management and recovery (including 
strategic debt restructuring) in case of a default under the Loan at a value 
determined at the sole discretion of the Lenders in accordance with Applicable 
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Laws as well as approving the option for invocation of Strategic Debt 
Restructuring as per the extant guideline on Strategic Debt Restructuring 
Scheme as issued by the Reserve Bank of India (and as amended from time 
to time) at a value determined at the sole discretion of the Lender in 
accordance with applicable laws from Borrower (includingBorrower and Co-
Borrower). 
Certified true copies of resolutions of the board of directors and/ or of its 
shareholders, as applicable, regarding compliance of provisions of Section 180 
and 186 by Borrowerand Corporate Guarantor, as applicable. The Borrower 
and Corporate Guarantor, shall have provided a certificate from its Director 
confirming that provision of Security in terms of the Transaction Documents is 
in compliance with the terms of Section 185 of the Companies Act, 2013. 
Acknowledged copy of the application made to the NOIDA Authority for 
revised building plan at 3.5 FAR. 
No Objection Certificate from Corporation Bank stating that on takeover of the 
loan of Existing Lenders on the Project, they as lead banker and on behalf of 
Union Bank, will have no charge on the Project land and construction thereon 
along with all current asset related to the Project. 
A letter from Corporation Bank agreeing on the arrangement of Security 
Trustee to hold the title deeds on behalf of the Lenders. 

m. 	Indemnity/undertaking from Corporate Guarantor for regular payment of land 
to the NOIDA Authority and timely application and payment for purchase of 
additional FAR of 1.5 (over and above on existing 2 FAR) along with the 
Borrower. 

Satisfaction of all KYC requirements of the Borrower and the Guarantors, wherever 
applicable. 
All applicable governmental, corporate and creditors' (including any relevant waivers) 
consents/approvals as may be required by the Lender have been obtained and 
submitted with the Lenders in form and substance satisfactory to the Lenders in 
connection to the Loan and Security. 
TheLenders shall have received all the fees, charges, payments, etc. as may be 
payable under the Transaction Documents which are required to be paid before the 
date of the first Disbursement and as stipulated in Article 2.12 and Article 2.13 above; 
The Borrower and other Obligorsshall have executed and entered into all the 
Transaction Documents (including this Agreement), as required to be executed prior to 
first Disbursement in terms hereof,in such form, manner and substance as may be 
satisfactory to the Lenders and all such Transaction Documents have become (or, as 
the case may be, remain) fully effective and binding upon the parties to said 
Transaction Documents in accordance with their respective terms. 
The Security stipulated under Article 4 read with Schedule Ill  hereto shall have been 
created and perfected as per agreed timelines, including filing/registration thereof with 
applicable statutory and Governmental Authorities. 
The Borrower shall have provided additional collateral, if required, to the satisfaction of 
Lenders to ensure a minimum Security Cover of 1.5 times. 
A Borrower shall have submitted an undertaking in favour of the Lenders, in the form 
and manner acceptable to the Lenders, certifying that there is no material adverse 
change in the Borrower's financial condition and condition in financial market. 
The Lenders shall have received satisfactory title clearance report in respect of the 
Mortgaged Properties. 
The Borrower shall have furnished an undertaking in favour of the Lenders that it shall 

kl_eiWree—i-V 
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intimate the existing Customers about the Project being mortgaged to the Lenders 
within a period of 15 (fifteen) days from the date of first Disbursement and that the 
balance payments should be made favouring the Escrow Account. 

(xii) 	The Borrower shall have furnished an undertaking in favour of the Lenders that it shall 
ensure statutory compliance with respect to EWS Units and that Lenders shall have the 
right to regularly assess the progress with respect to the same, if applicable. 

(xiii) The Borrower shall have furnished an undertaking in favour of the Lenders that its shall 
provide all required information related with Project to Lenders or any agency appointed 
by Lender until the Final Settlement Dare and also that it shall provide access to the 
Project site, documents like sales register, collection register and any other documents 
required for validation of information to Lender or any agency appointed by Lender as 
and when required. 

(xiv) The valuation of the Properties/ Mortgaged Properties shall have been dome to the 
satisfaction of the Lenders, from one or two valuers as may be decided by the Lenders. 

(xv) 	The Promoters shall have provided an undertaking (duly confirmed by the Borrower) to 
the effect that so long as any part of the Loan amount is outstanding : 

The Promoters will hold atleast (51) % (fifty one percent) of the paid up share 
capital of the Borrower (including economic & voting interest therein) without 
any Encumbrances thereon and shall retain management control of the 
Borrower; 
The Promoterswill not dispose of or transfer (directly or indirectly) any of their 
shareholding of the Borrower; 
The Promoters will infuse additional equity/fund in the Borrower in event of any 
shortfall in the resources of the Borrower for successful completion of the 
Project (including any shortfall in its working capital requirement or any cost 
overrun of the Project); and 
The Promoters shall bring in additional funds to meet any shortfall towards 
Project completion and pay penalty as well as service the debt obligations 
towards the Loan, if any, arising due to the delay in the Project, without any 
recourse to the Project. 
The Promoters will infuse funds additional equity/fund in the Borrower as per 
the base case cashflow attached in Schedule XI  hereto. 
The Promoterswill ensure that none of the clauses of the existing 
Shareholders' Documents, if any, and the constitutional documents of the 
Borrower shall be prejudicial to the interest of the Lenders and in case of any 
inconsistencies between such documents and the terms of the 
FinancingDocuments, the same shall be amended to ensure that the terms of 
the FinancingDocuments executed in favour of the Lenders shall prevail. 

(xvi) Absence of a Material Adverse Effect on the Borrower and the Project. 
(xvii) The Borrower shall have authorized their external auditors in writing to communicate 

directly with the Lenders regarding Borrower financial statements, accounts and 
operations of the Projectand confirm that any costs payable to the auditors in this 
regard shall be borne by the Borrower. 

(xviii) The Borrower shall have arrangedand shall have provided to the Lenders 
acknowledgement cum acceptance letter from counter parties of the Project Documents 
(if so required under such Project Document) in such form and manner as may be 
acceptable to the Lenders. 

(xix) The Borrower shall have furnished a letter from the Exiting Lenders, who are being 
refinanced providing:- 
(a) 	Confirmation/ certification of outstanding loan amount at their end being 
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refinanced from the Lenders; 
Confirmation that the loan account in their record is "standard" as per extant 
RBI regulations; 
Details of security and title deeds of properties held in their possession; and 
Confirmation that upon receipt of full prepayment towards their loans as 
mentioned above, they will release their charge from the Project. 

PART B 
CONDITION PRECEDENT FOR SUBSEQUENT DISBURSEMENT 

The obligations of Lenders to make further disbursement out of the Loan shall, inter alia, be 
subject to the Borrower complying with the following conditions precedent to the satisfaction 
of the Lenders: 

(I) 	The Borrower shall have submitted an expense statement duly certified by an 
independent chartered accountant duly stating the proposed utilization of the 
Loan proceeds to be availed from the Lenders. 
End Use Certificate. The Borrower shall have submitted with the Lenders an End 
Use Certificate from an auditor/reputed chartered accountant firm before the date of 
any subsequent Disbursement duly certifying that the disbursed part Loan has been 
utilized for the Purpose, defined herein. 
All the disbursements towards land payment and FAR payment shall have been 
made directly in favor of the NOIDA Authority. 
The Borrower shall have complied with all condition of milestones sales, technical 
progress, and achievement of Project cost (to the satisfaction of the Lenders) before 
seeking subsequent Disbursements. 
The Disbursement shall be made as per the Construction Schedule and 
Disbursement Schedule and subject to Borrower shall have achieved the 
projected costs as per the said schedules. 
The Borrower shall have submitted with the Lenders complete booking details 
with the number of Units of Project or Properties sold alongwith details of sum 
realized therefrom. 
All the conditions precedent detailed in Part A, hereinabove have been duly 
complied with and are in full force and effect. 

PART C 
CONDITIONS TO BE COMPLIED WITHIN 30 DAYS FROM THE DATE OF FIRST 

DISBURSEMENT OF THE LOAN: 

The Borrower shall have arranged and submitted with Lenders a No dues letter 
from Existing Lenders, being refinanced out of the proceeds of the Loan and also 
satisfying their charge on the properties provided to the Lenders as a security 
(including filing of satisfaction of charge with the ROC, as applicable). 
The Borrower shall have submitted letter from lenders being refinanced out of 
the proceeds of the Loan confirming no dues and also satisfying their charge on 
the properties provided to the Lenders as a Security (including filing of 
satisfaction of charge with the ROC, as applicable). 
Any escrow / retention account opened for the benefit of the Existing Lenders 
being re-financed shall have been closed and a statement of account and 
confirmation that any amount standing to the credit of any such 

..<----/ . 	--.'"---- 
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escrow/retention account is duly transferred to the Escrow Account 
created/opened for the benefit of the Lenderpursuant to the Loan shall have 
been provided to the Lenders. Till the time the closure of the said escrow / 
retention account opened for the benefit of lenders is in process, the Borrower 
will ensure creation of lien on all the previous escrow account(s) in favor of 
Lenders. 
Project assets shall have been insured and insurance policies (including 
renewal thereof) in respect of the Borrower/Project shall be assigned in favour 
of the Lender/Security Trustee (as applicable) and they shall have been 
endorsed by stating the Lender/Security Trustee as the "first loss payee" 
The Borrower shall have inserted a clause in all its sale agreement(s) with its 
customers of the Project stating that L&T Finance Limited and L&T Housing 
Finance Limited is the Lenders of the Project and the properties of the Project 
have been charged / mortgaged in favour of the Lender and any sale 
consideration in respect of the units in the Project shall be deposited by such 
customers directly in the Escrow Account. 
The Borrower shall have established Escrow Account with Escrow Bank of Lenders 
choice and also established DSRA or DSRA Account (if so required by the Lenders) 
in such form and manner and as per such terms and conditions as may be required 
by the Lenders. 

PART D 
CONDITIONS TO BE COMPLIED WITHIN SPECIFIED TIMEFRAME, AS STATED 

HEREIN, FROM THE DATE OF FIRST DISBURSEMENT OF THE LOAN: 

The Borrower shall have provided a copy of permission to mortgage in favor of 
the Lenders/ Security Trustee from NOIDA Authority 
Filing of Charge with Registrar of Companies ("ROC") and CERSAI shall have 
been made within 30 (thirty) days from the date of creation of charge by the 
Borrower to the satisfaction of the Lender/Security Trustee, a Charge Creation 
Confirmation Certificate shall have been submitted with Lender/Security 
Trustee in this regard. 
The Borrower shall obtain clearance of overdue payment of land payment or letter 
from the NOIDA Authority for re-schedulement of pending land payment instalment. 
Revised building plan on 3.5 FAR shall be approved within 3 months from the date of 
first Disbursement; pending the FAR approval, the Disbursement will be restricted to 
an amount where minimum Security Cover comes to 1.5 times on approved plans of 
2 FAR; 
The Borrower shall apply for revised environmental clearance on the basis of 3.5 
FAR within 15 (fifteen) days on receipt of approval of revised building plan and 
revised environmental clearance shall be received within 3 (three) months. 
All other requisite approvals to be applied on the basis of 3.5 FAR within 15 (fifteen) 
days on receipt of revised building plans and revised requisite approvals to be 
received within 3 months of such application. 

1€16-.4' 
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SCHEDULE VI 
EXISTING LOAN &EXISTING GUARANTEES 

S. 
No. 

Name of the Existing 
Lenders 

Respective Loans of Existing Lenders(in Rs.) 

1. Corporation Bank Rs.70,00,00,000/- 
. Union Bank Rs.70,00,00,000/- 

v--- 
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SCHEDULE VII 
NOVATION DEED 

To Lenders/ Lenders' Agent, 

	

1. 	This Novation Deed dated [e] (hereinafter referred to as "Deed") relates to the 
LoanAgreement dated Es] ("Agreement") as may be amended from time to time. 
Except as defined in this Deed, the capitalized terms defined in the Agreement shall 
have the same meaning in this Novation Deed and: 

"Novating Lenders" shall mean [6] (which expression shall, unless it be 
repugnant to the subject or context thereof, include its successors and 
assigns); 
"New Lenders" shall mean [41] (which expression shall, unless it be repugnant 
to the subject or context thereof, include its successors and assigns). 

	

2. 	The NovatingLenders hereby: 
confirms that, to the extent details appear below under the heading "Rights 
and/ or Obligations to be Novated", those details accurately summarize the 
rights and/ or obligations which are to be novated and which are, upon 
execution and delivery of this Novation Deed to Lenders/Lenders' Agent (but 
subject to paragraph 3 below), cancelled and discharged in accordance with 
the Article 17.4 of the Agreement; 
confirms that consent, if any, required in accordance with the Article 17.4 of 
the Agreement has been duly obtained for this novation, and 
gives notice to the undersigned New Lenders that the Novating Lenders is/ are 
under no obligation to repurchase all or any part of those Rights and/ or 
Obligations to be Novated at any time nor to support any losses suffered by 
the New Lenders. 

	

3. 	The undersigned New Lenders agrees that it assumes and acquires new rights and/ 
or obligations stated under the heading "Rights and/ or Obligations to be Novated" in 
accordance with the Article 17.4 of the Agreement on and with effect from [•]. 

	

4. 	The New Lenders: 
confirms that, until further notice, its office and details for communication are 
set out below and the contents of Schedule I, Part Bof this Agreement shall 
be amended to make the following addition: 
For: 	['I 
Address: 	I•l 
Attention: 	[.] 
Tel. No. 	[ el 
Fax: 	[•] 
agrees to perform and comply with the obligations expressed to be imposed 
on it by the Article 17.4 of the Agreement as a result of this Deed taking effect; 
acknowledges and accepts paragraph 2(c) above; 
agrees to be bound by the Agreement, and other Financing Documents (upon 
their amendment in the manner set out therein to reflect the participation of the 
New Lenders) in relation to the matters stated under the heading "Rights and/ 
or Obligations to be Novated" as if the New Lenders was a Party thereto in 

Ajnara India Limited 
e---------;>---------1\ 

L&T Finance Limited 

/---"1 
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place and stead of the NovatingLenders except in relation to the rights of the 
NovatingLenderss in respect of the said matters which shall accrue to the New 
Lenders with effect from the date hereof; and 

(e) 	confirms, on the basis of the facts then known to it that the novation will not 
give rights to any requirement for any withholding or Increased Cost or other 
cost or expenses to the Borrower which would not be incurred by the Borrower 
if the novation did not take place. 

The above confirmations and documents are given to and for the benefit of and made 
with each of the other parties to the Agreement. 

"Rights and/ or Obligations to be Novated" shall mean and include: 

The NovatingLenders's Commitment to the extent of Rs. Es] and/or loans to the extent 
of [.] to be novated in accordance with this Deed and the Agreement. 

This Deed shall be governed by and construed in accordance with the laws of India. 

Schedule IB - LENDERS AND DETAILS OF LOAN of the Agreement shall stand 
amended in the following manner: Es] 

Schedule, II Key Terms the Agreement shall stand amended to make the following 
addition: Es] 

This Deed shall be a Financing Document and shall be read in unison with the terms 
and conditions as more fully set out in the Agreement as may be amended from time 
to time. 

For the NovatingLenders 

For New Lenders 

For Borrower 

Agreed for and on behalf of the other parties to the Agreement and Financing Agreements 

Lenders 

"-----; 
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SCHEDULE VIII 
DISBURSEMENT SCHEDULE 

For Lender I 

The Lender I may disburse total Rs.235 Crs. to "Ajnara India Limited" for the Project "Ajnara 
Ambrosia" after completing legal and other document formalities, as per schedule given 
below: 

1st Disbursement not exceeding Rs.67 Crs 

0 	For Takeover of existing loan Loan& for Completion of Tower wise work as below:- 

Tower A to H, J & K:- 

For Completion of Brickwork upto 22nd Upper Floor 

For Completion of Internal Plastering, Electrical & plumbing upto 18th Upper Floor 
For Completion of Internal Flooring & Tiling work upto 2" Upper Floor 

Tower l:- 

For Completion of 50% plinth Work 

2" Disbursement not exceeding Rs.20Crs 
Tower A to H, J & K:- 
For Completion of entire Brickwork 
For Completion of Internal Plastering, Electrical & plumbing upto 20th Upper Floor 
For Completion of Internal Flooring & Tiling work upto 8th Upper Floor 
For Completion of Doors, Windows & Fire Fighting work upto 6th Upper Floor 

Tower I:- 

For Completion of entire plinth Work 

3rd  Disbursement not exceeding Rs.38Crs 
Tower A to D:- 

For Completion of entire Internal Plastering, Electrical & plumbing 
For Completion of Internal Flooring & Tiling work upto 14th Upper Floor 
For Completion of Doors, Windows & Fire Fighting work upto 12th Upper Floor 
For Completion of 50% External Plastering work 

Tower F to H, J & K:- 

For Completion of Internal Plastering, Electrical & plumbing upto 22nd Upper Floor 
For Completion of Internal Flooring & Tiling work upto 9th Upper Floor 
For Completion of Doors, Windows & Fire Fighting work upto 7th Upper Floor 

Tower I:- 
For Completion of RCC work upto 4th Floor 

4th Disbursement not exceeding Rs.28Crs 
Tower A to D:- 

ite.:egi y-t..-- al a) 
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For Completion of Internal Flooring & Tiling work upto 20th Upper Floor 

For Completion of Doors, Windows & Fire Fighting work upto 18th Upper Floor 
For Completion of entire External Plastering work 
For Commencement of Lift Installation & Painting work 

Tower F to H, J & K:- 
For Completion of entire Internal Plastering, Electrical & plumbing work 
For Completion of Internal Flooring & Tiling work upto 14th Upper Floor 
For Completion of Doors, Windows & Fire Fighting work upto 12th Upper Floor 

Tower 1:- 
For Completion of RCC work upto 9th Floor 
For Completion of Brickwork upto 5th Floor 

Tower M & N:- 

For Completion of RCC work upto 10th Floor 

5th Disbursement not exceeding Rs.17Crs 
Tower A to D:- 

For Completion of Buildings ready for handover in all respects 

Tower F to H, J & K:- 
For Completion of 25% External Plastering work 
For Completion of Internal Flooring & Tiling work upto 18th Upper Floor 
For Completion of Doors, Windows & Fire Fighting work upto 16th Upper Floor 

Tower 1:- 
For Completion of RCC work upto 13th Floor 
For Completion of Brickwork upto 8th Floor 

For Completion of Internal Plastering, Electrical & plumbing upto 2nd Upper Floor 

Tower M & N:- 
For Completion of RCC work upto 13th Floor 

For Completion of Brickwork upto 3rd  Floor 

Tower 0 & P:- 
For Completion of 50% Plinth Work 

Tower Q1 & Q2:- 
For Completion of 50% excavation Work 

Commercial Tower:- 
For Completion of 50% excavation Work 

6th Disbursement not exceeding Rs.30Crs 
Tower F to H, J & K:- 
For Completion of 60% External Plastering work 
For Completion of Internal Flooring & Tiling work upto 22nd Upper Floor 

S\  A 1) 
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For Completion of Doors, Windows & Fire Fighting work upto 16th Upper Floor 
For Commencement of Lift Installation 

Tower 1:- 

For Completion of RCC work upto 16th Floor 
For Completion of Brickwork upto 10th Floor 
For Completion of Internal Plastering, Electrical & plumbing upto 7th Upper Floor 
For Completion of Internal Flooring & Tiling work upto 4th Upper Floor 

Tower M & N:- 

For Completion of RCC work upto 17" Floor 
For Completion of Brickwork upto 10th Floor 
For Completion of Internal Plastering, Electrical & plumbing upto 4th Upper Floor 

Tower 0 & P:- 

For Completion of entire Plinth Work 

Tower Q1 & Q2:- 

For Completion of entire excavation Work 

Commercial Tower:- 
For Completion of entire excavation Work 

7th Disbursement not exceeding Rs.8Crs 
Tower F to H, J & K:- 
For Completion of entire External Plastering work 
For Completion of entire Internal Flooring & Tiling work 
For Completion of entire Doors, Windows & Fire Fighting work 
For Completion of 50% Lift Installation 
For Commencement of Painting work 

Tower 1:- 

For Completion of RCC work upto 19" Floor 
For Completion of Brickwork upto Si"1 Floor 
For Completion of Internal Plastering, Electrical & plumbing upto 11th Upper Floor 
For Completion of Internal Flooring & Tiling work upto 8th Upper Floor 
For Completion of Doors, Windows & Fire Fighting work upto 4th Floor 

Tower M & N:- 

For Completion of RCC work upto 19th Floor 
For Completion of Brickwork upto 13" Floor 

For Completion of Internal Plastering, Electrical & plumbing upto 7" Upper Floor 

Tower 0 & P:- 

For Completion of RCC work upto 4" Floor 

Tower Q1 & Q2:- 
For Completion of entire plinth Work 

019 h ..-----'-'1  
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Commercial Tower:- 
For. Completion of entire excavation Work 

8th Disbursement not exceeding Rs 18Crs 
Tower F to H, J & K:- 

For Completion of Buildings ready for handover in all respects 

Tower 1:- 

For Completion of entire RCC & Brickwork 
For Completion of Internal Plastering, Electrical & plumbing upto 20th Upper Floor 
For Completion of Internal Flooring & Tiling work upto 13th Upper Floor 
For Completion of Doors, Windows & Fire Fighting work upto 8th Floor 

Tower M & N:- 
For Completion of entire RCC work 
For Completion of Brickwork upto 20th Floor. 
For Completion of Internal Plastering, Electrical & plumbing upto 15th Upper Floor 
For Completion of Internal Flooring & Tiling work upto 12th Upper Floor 
For Completion of Doors, Windows & Fire Fighting work upto 8th Floor 

Tower 0 & P:- 

For Completion of RCC work upto 11th Floor 
For Completion of Brickwork upto 6th Floor 

For Completion of Internal Plastering, Electrical & plumbing upto 2nd Upper Floor 

Tower Q1 & Q2:- 

For Completion of RCC work upto 8th Floor 
For Completion of Brickwork upto 3rd  Floor 

Commercial Tower:- 
For Completion of entire Foundation Work 

9th Disbursement not exceeding Rs.3Crs 
Tower 1:- 

For Completion of entire Internal Plastering, Electrical & plumbing 
For Completion of Internal Flooring & Tiling work upto 20th Upper Floor 
For Completion of Doors, Windows & Fire Fighting work upto 18th Floor 
For Completion of 50% External Plastering work 
For Commencement of Lift Installation 

Tower M & N:- 
For Completion of entire Brickwork 

For Completion of Internal Plastering, Electrical & plumbing upto 20th Upper Floor 
For Completion of Internal Flooring & Tiling work upto lr Upper Floor 
For Completion of Doors, Windows & Fire Fighting work upto 15th Floor 

Tower 0 & P:- 

Ajnara India Limited 
as Borrower 

1.1 

L&T Finance Limited 

as Lender 1 

,....-', 

L&T Housing Finance Limited 
As Lender 2 

IVR Prime Developers (AVADI) Pvt. Ltd. 
As the Co-Borrower 
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For Completion of RCC work upto 161" Floor 
For Completion of Brickwork upto 111" Floor 
For Completion of Internal Plastering, Electrical & plumbing upto 81" Upper Floor 
For Completion of Internal Flooring & Tiling work upto 51" Upper Floor 
For Completion of Doors, Windows & Fire Fighting work upto 3rd Floor 

Tower Q1 & Q2:- 
For Completion of RCC work upto 111" Floor 
For Completion of Brickwork upto 71" Floor 
For Completion of Internal Plastering, Electrical & plumbing upto 3rd  Upper Floor 

Commercial Tower:- 

For Completion of entire Basement Work 

10th Disbursement not exceeding Rs.3Crs 
Tower I, M & N:- 

For Completion of entire Internal Flooring & Tiling work 
For Completion of entire Doors, Windows & Fire Fighting work 
For Completion of entire External Plastering work 
For Completion of 70% of Lift Installation 
For Commencement of Painting work 

Tower 0 & P:- 

For Completion of RCC work upto 201' Floor 
For Completion of Brickwork upto 16th  Floor 
For Completion of Internal Plastering, Electrical & plumbing upto 131" Upper Floor 
For Completion of Internal Flooring & Tiling work upto 101" Upper Floor 
For Completion of Doors, Windows & Fire Fighting work upto 81" Floor 

Tower Q1 & Q2:- 

For Completion of RCC work upto 161" Floor 
For Completion of Brickwork upto 131" Floor 
For Completion of Internal Plastering, Electrical & plumbing upto 91" Upper Floor 
For Completion of Internal Flooring & Tiling work upto 41" Upper Floor 
For Completion of Doors, Windows & ,Fire Fighting work upto 211d Floor 

Commercial Tower:- 

For Completion of entire RCC work 

11th Disbursement not exceeding Rs.3Crs 
Tower I, M, N, 0 & P, Q1, Q2 & Commercial Tower:- 
For Completion of Buildings ready for handover in all respects 

For Lender ll 

Ajnara India Limited L&T Finance Limited L&T Housing Finance Limited IVR Prime Developers (AVADI) Pvt. Ltd. 
as Borrower As the Co-Borrower as Lender 1 As Lender 2 
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The Lender II may disburse total Rs.115 Crs. to "Ajnara India Limited" for the Project "Ajnara 
Ambrosia" after completing legal and other document formalities, for takeover of existing 
loan. 

...z•-- 

-..---sr.'  

Ajnara India Limited IVR Prime Developers (AVADI) Pvt. Ltd. L&T Finance Limited L&T Housing Finance Limited 
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SCHEDULE IX 
CONSTRUCTION SCHEDULE 

Projected Progress of Work 

Tower A to D:- 

Entire Brickwork should get over before end of 7th month from date of 1st disbursement 

Entire Internal Plastering should get over before end of 12th month from date of 1st 
disbursement 

Entire External Plastering, Electrical & plumbing should get over before end of 15th month 
from date of 1st disbursement 

Entire Flooring, Tiling & Fixing of Doors, Windows & Fire Fighting work should get over 
before end of 17th month from date of 1st disbursement 

Entire Lift Installation & Painting should get over before end of 18th month from date of 1st 
disbursement 

Entire Buildings should be ready for handover in all respects before end of 18th month 
from date of 1st disbursement 

Tower F to H, J & K:- 

Entire Brickwork should get over before end of 7th month from date of 1st disbursement 

Entire Internal Plastering should get over before end of 15th month from date of 1st 
disbursement 

Entire External Plastering, Electrical & plumbing should get over before end of 18th month 
from date of 1st disbursement 

Entire Flooring, Tiling & Fixing of Doors, Windows & Fire Fighting work should get over 
before end of 23rd month from date of 1st disbursement 

Entire Lift Installation & Painting should get over before end of 24th month from date of 15t 
disbursement 

Entire Buildings should be ready for handover in all respects before end of 24th month 
from date of 1st disbursement 

Tower I, M & N:- 

Entire RCC work should get over before end of 29th month from date of 15t disbursement 
Entire Brickwork should get over before end of 33rd month from date of 1st disbursement 

Entire Internal Plastering should get over before end of 36th month from date of 1st 
disbursement 

Entire External Plastering, Electrical & plumbing should get over before end of 39th month 
from date of 1st disbursement 

Entire Flooring, Tiling & Fixing of Doors, Windows & Fire Fighting work should get over 
before end of 39th month from date of 16t disbursement 

Entire Lift Installation & Painting should get over before end of 43rd month from date of 1st 
disbursement 

Entire Buildings should be ready for handover in all respects before end of 44th month 
from date of 16t disbursement 

Tower 0 & P:- 

Entire Plinth work should get over before end of 21st month from date of lst disbursement 

Entire RCC work should get over before end of 39th month from date of 1st disbursement 

s.,1)..„../ 
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Entire Brickwork should get over before end of 42nd month from date of 1st disbursement 

Entire Internal Plastering should get over before end of 45th month from date of 1st 
disbursement 

Entire External Plastering, Electrical & plumbing should get over before end of 47th month 
from date of 1st disbursement 

Entire Flooring, Tiling & Fixing of Doors, Windows & Fire Fighting work should get over 
before end of 48th month from date of 1st disbursement 

Entire Lift Installation & Painting should get over before end of 51st month from date of 1st 
disbursement 

Entire Buildings should be ready for handover in all respects before end of 52nd month 
from date of 1st disbursement 

Tower Q1 & Q2:- 

Entire Plinth work should get over before end of 24th month from date of 1st disbursement 
Entire RCC work should get over before end of 42nd month from date of 1st disbursement 

Entire Brickwork should get over before end of 45th month from date of 1st disbursement 

Entire Internal Plastering should get over before end of 48th month from date of 1st 
disbursement 

Entire External Plastering, Electrical & plumbing should get over before end of 51st month 
from date of 1st disbursement 

Entire Flooring, Tiling & Fixing of Doors, Windows & Fire Fighting work should get over 
before end of 52nd month from date of 1st disbursement 

Entire Lift Installation & Painting should get over before end of 54th month from date of 1st 
disbursement 

Entire Buildings should be ready for handover in all respects before end of 56th month 
from date of 1st disbursement 

Commercial Tower:- 

Entire Basement work should get over before end of 42nd month from date of 1st 
disbursement 

Entire RCC work should get over before end of 45th month from date of 1st disbursement 

Entire Brickwork & Internal Plastering should get over before end of 48th month from date 
of 1st disbursement 

Entire Electrical & plumbing should get over before end of 51st month from date of 1st 
disbursement 

Entire Flooring, Tiling & Fixing of Doors, Windows & Fire Fighting work should get over 
before end of 52nd month from date of 1st disbursement 

Entire Lift Installation & Painting should get over before end of 515t month from date of 1st 
disbursement 

Entire Cladding should get over before end of 54th month from date of 1st disbursement 

Entire Buildings should be ready for handover in all respects before end of 54th month 
from date of 1st disbursement 

c'----1'>------.----'-1  
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SCHEDULE X 

SALES SCHEDULE 

Total area in the Project- 3707240 sq.ft. 
Area sold/booked — 1173655 sq.fts. 
Unsold Area: 2533585 sq.fts. including commercial 

Trigger for Right to levy additional 
interest 

Trigger for Right to recall 

No of Qtr 
from 1St 

disbursement 

Cumulative Area to 
be sold (sq.ft.) 

Cumulative-  
Sales Inflow 

(Rs in Cr) 

Cumulative 
Area to be sold 

(sq.ft.) 

Cumulative Sales 
Inflow (Rs in Cr) 

1 0 0 0 0 
2 31200 9 0 0 
3 62400 27 31200 9 
4 106079 49 62400 27 
5 149759 73 106079 49 
6 199679 103 149759 73 
7 249599 135 199679 103 
8 324478 172 249599 135 
9 399358 214 324478 172 

10 499197 246 399358 214 
11 599036 284 499197 246 
12 723836 333 599036 284 
13 861115 392 723836 333 
14 985914 454 861115 392 
15 1110713 513 985914 454 
16 1235513 576 1110713 513 
17 1360312 644 1235513 576 
18 1488871 722 1360312 644 
19 1617430 797 1488871 722 
20 1745990 875 1617430 797 
21 1899509 952 1745990 875 
22 2053028 1021 1899509 952 
23 2208427 1093 2053028 1021 
24 2363826 1165 2208427 1093 
25 2533585 1246 2363826 1165 
26 2533585 1246 

Ajnara India Limited IVR Prime Developers (AVADI) Pvt. Ltd. L&T Finance Limited L&T Housing Finance Limited 
as Borrower As the Co-Borrower as Lender 1 As Lender 2 
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SCHEDULE XI 
QUARTERLY CA HF 

Particulars Ott 0 1 2 3 4 5 6 7 8 9 10 11 12 —  13 14 15 16 17 18 19 20 21 22 23 24 
Total - Mar- 

17 
Jun- 

17 
Sep- 

17 
Dec- 

17 
Mar- 

18 
Jun- 

18 
Sep- 

18 
Dec- 

18 
Mar- 

19 
Jun- 

19 
Sep- 

19 
Dec- 

19 
' 	Mar- 

20 
Jun- 

20 
Sep- 

20 
Dec- 

20 
Mar- 

21 
Jun- 

21 
Sep- 

21 
Dec- 

21 
Mar- 

22 
Jun- 

22 
Sep- 

22 
Dec- 

22 
Mar- 

23 
Promoter's Contribution -125 -125 
Project Loan-Others 140 140 
Project Loan — LTHF 350 182 20 38 28 17 30 8 18 3 3 3 
Receivable - Sold 512 377 8 14 16 16 20 20 20 20 
Receivable-Unsold 1,110 1 4 6 8 10 11 17 22 32 37 49 59 62 59 63 67 78 75 78 76 69 72 72 81 
Total Receipts 1,988 392 191 37 60 52 47 62 46 42 50 40 52 62 62 59 63 67 78 75 78 76 69 72 72 81 

Land Cost 156 96 15 5 4 5 4 5 4 4 3 4 3 4 
Cost of Construction 628 239 16 24 29 34 30 28 31 23 18 21 29 26 17 15 15 10 10 6 4 4 
Development cost 19 4 1 1 1 1 1 1 1 1 1 1 
FAR Charges 68 16 14 14 13 12 
Admin & Contingency 
Exp 31 5 1 1 1 1 1 1 1 1 1 1 1 1 1 1 1 3 3 3 3 3 
Marketing Charges. 64 20 0 0 0 0 0 0 0 0 0 0 0 0 2 2 2 2 2 2 6 6 6 6 6 0 
Consultant charges 13 6 1 1 1 1 1 1 1 1 1 1 1 1 
Interest 189 22 4 6 7 9 9 10 ' 	11 11 11 11 11 11 11 10 9 8 7 5 3 1 
Processing Fee 5 5 
DSRA 6 1 1 1 1 1 0 -11 
Total Expenditure 1,173 392 49 38 59 50 45 60 49 41 49 39 47 57 33 29 41 25 22 16 15 13 6 6 6 -11 
Principal Repayment 350 3 4 5 _ 6 25 24 25 27 58 56 59 58 
Repayment of other 
loan 140 140 
Total Outflow 1,663 392 189 38 59 50 45 60 49 41 53 43 52 63 57 53 66 52 80 72 74 71 6 6 6 -11 
Net Surplus/Deficit 324 3 0 1 2 2 2 -3 1 -2 -3 0 -1 5 6 -3 16 -2 3 5 5 64 67 67 ' 91 
Cum. Net  Surplus I 
Deficit 324 3 3 4 6 7 9 7 7 5 2 2 1 6 12 9 25 23 26 30 36 99 166 233 324 

0/„.:  
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Annexure I 

1Sales Unit No. Tower Area (sq.fts.) Sale value (Rs.) Received (Rs.) Receivable (Rs.) 	1 

AMOH006006 OH 1255 5,353,681 4,746,097 607,584 

AMOD009004 OD 1255 5,290,986 4,943,723 347,263 

AMOK015001 OK 1650 7,276,309 6,239,000 1,037,309 

AMOF004005 OF 1475 6,015,675 5,296,783 718,892 

AM00017001 OC 1095 5,572,829 3,903,020 1,669,809 

AMOA017001 OA 1095 4,343,747 1,973,441 2,370,306 

AM0G022005 OG 1255 4,888,252 1,913,898 2,974,354 

AMOG003005 OG 1255 5,672,119 2,784,532 2,887,587 

AMOF006001 OF 1475 7,059,577 6,268,486 791,091 	. 

AM0B015002 OB 1095 5,195,572 361,365 4,834,207 

AMOH006004 OH 1255 5,672,002 2,784,474 2,887,527 

AM00015008 OC 1095 4,230,805 3,733,951 496,854 

AMOB011004 OB 1095 5,060,845 4,480,905 579,940 

AMOG007003 OG 1255 5,838,098 2,864,424 2,973,674 

AMOG009005 OG 1255 5,883,641 5,218,997 664,644 

AMOH019002 OH 1255 5,231,347 511,787 4,719,560 

AMOF003005 OF 1475 7,318,371 6,494,796 823,575 

AMOA011006 OA 1095 4,342,614 3,765,685 576,929 

AMOF010003 OF 1475 6,728,148 6,309,413 418,736 

AMOF008002 OF 1475 6,251,061 1,832,805 4,418,256 

AMOG007005 OG 1255 6,068,668 5,391,623 677,045 

AMOE009004 OE 1475 6,884,998 5,761,007 1,123,992 
AMOH003003 OH 1255 5,554,983 4,934,472 620,511 

AMOB008004 OB 1095 4,620,024 4,309,105 310,919 
AM00005001 OC 1095 4,502,606 3,533,646 968,960 
AMOK017001 OK 1650 6,767,727 3,320,061 3,447,666 
AM00002003 OC 1095 5,036,506 50,000 4,986,506 

AMOD011006 OD 1255 4,876,637 4,312,963 563,674 

AMOD012006 OD 1255 5,149,581 4,814,011 335,570 

AMOA011001 OA 1095 4,415,152 3,900,416 514,737 

AM0E015005 OE 1475 6,243,374 2,418,783 3,824,591 

AM00015002 OC 1095 4,716,772 4,134,455 582,317 

AM0J002005 OJ 1795 8,674,030 7,710,281 963,749 

AMOE010003 OE 1475 6,093,611 5,098,313 995,298 

AMOD014004 OD 1255 5,152,685 3,029,508 2,123,177 

AMOH007006 OH 1255 5,537,559 4,474,995 1,062,564 
AMOA007007 OA 1095 4,955,188 4,635,017 320,170 

AMOJ005005 01 1795 8,012,518 3,066,381 4,946,137 

AMOA003004 OA 1095 5,126,953 2,260,550 2,866,403 

AMOE004002 OE 1475 7,492,185 6,282,770 1,209,415 

AM00002006 OC 1095 4,987,931 2,442,437 2,545,494 

AMOB007004 OB 1095 5,230,795 4,465,104 765,691 

()\-\ h ,"-•-• 
-'v'‘- 
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Sales Unit No. Tower Area (sq.fts.) Sale value (Rs.) Received (Rs.) Receivable (Rs.) 
AMOB012006 OB 1095 5,071,214 4,487,152 584,062 

AMOF012002 OF 1475 6,319,464 5,926,568 392,896 

AMOH014005 OH 1255 5,359,856 5,019,178 340,678 
AMOA008007 OA 1095 5,019,307 2,457,900 2,561,407 
AMOD012008 OD 1255 5,513,400 2,457,721 3,055,679 
AMOF005001 OF 1475 7,144,721 6,345,241 799,480 
AMOF006005 OF 1475 6,916,671 6,489,846 426,825 
AMOB005002 OB 1095 4,633,565 4,097,357 536,207 
AMOB003002 OB 1095 5,637,275 2,766,885 2,870,390 
AMOF019006 OF 1475 6,718,315 6,258,027 460,288 
AMOK012005 OK 1650 7,929,912 6,739,647 1,190,265 
AMOA006004 OA 1095 5,088,009 2,501,072 2,586,938 
AMOF021001 OF 1475 6,131,567 2,997,082 3,134,485 
AMOD007003 OD 1255 5,702,324 2,799,635 2,902,690 
AM01006005 01 1475 6,485,195 1,915,474 4,569,721 
AMOH017005 OH 1255 5,771,738 5,127,435 644,303 
AM00014008 OC 1095 4,309,335 3,998,412 310,923 
AMOA012005 OA 1095 4,261,564 3,968,282 293,282 
AMOH012002 OH 1255 5,435,088 2,659,613 2,775,475 
AMOE010002 OE 1475 5,343,971 4,500,000 843,971 
AMOK014006 OK 1650 7,155,860 6,718,432 437,428 
AMOG003003 OG 1255 5,158,892 4,568,754 590,138 
AM00005007 OC 1095 4,385,529 3,873,665 511,864 
AMOF004001 OF 1475 7,024,750 6,237,093 787,657 
AMOA001008 OA 1095 4,538,187 3,785,771 752,416 
AM00007006 OC 1095 4,548,741 4,245,427 303,314 
AM00017008 OC 1095 3,960,400 3,688,410 271,991 
AMOG007008 OG 1255 4,405,795 3,888,671 517,125 
AMOA012006 OA 1095 4,499,551 4,183,039 316,512 
AMOE016006 OE 1475 6,508,522 2,838,066 3,670,456 
AMOK009006 OK 1650 7,039,504 3,105,949 3,933,555 
AMOK012006 OK 1650 7,240,722 3,551,665 3,689,057 
AMOK006001 OK 1650 7,190,233 705,219 6,485,014 
AMOA009006 OA 1095 5,062,441 4,737,073 325,368 
AMOE007001 OE 1475 5,943,834 5,269,122 674,712 
AMOA016006 OA 1095 5,124,266 4,383,735 740,531 
AMOG008005 OG 1255 5,743,880 5,103,736 640,144 
AMOH011003 OH 1255 5,797,847 5,140,807 657,040 
AMOB007006 OB 1095 4,934,809 1,932,703 3,002,106 
AMOH020003 OH 1255 5,504,053 4,882,801 621,252 
AMOH019003 OH 1255 5,712,882 5,074,111 638,771 
AMOG020007 OG 1255 4,942,640 2,419,800 2,522,840 
AMOA023005 OA 1095 4,337,337 - 4,337,337 
AM00004002 OC 1095 4,507,631 3,983,929 523,702 

j
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Sales Unit No. Tower Area (sq.fts.) Sale value (Rs.) Received (Rs.) Receivable (Rs.) 
AMOD008007 OD 1255 5,255,340 4,503,193 752,147 
AM00006005 OC 1095 4,769,886 4,456,008 313,878 
AMOG007002 OG 1255 5,313,533 2,609,246 2,704,288 
AMOG016002 OG 1255 4,999,293 3,916,631 1,082,662 
AMOA009005 OA 1095 4,697,823 4,157,656 540,168 
AM00005007 OD 1255 4,948,210 4,377,879 570,331 
AMOK011001 OK 1650 6,942,926 3,062,482 3,880,444 
AMOF003003 OF 1475 5,986,863 3,709,323 2,277,540 
AM00018003 OC 1095 5,006,384 2,403,006 2,603,378 
AMOD004001 OD 1255 6,482,982 5,486,000 996,982 
AM00005005 OC 1095 4,448,141 3,930,202 517,939 
AMOF011003 OF 1475 6,634,760 3,263,229 3,371,531 
AMOK010001 OK 1650 7,768,829 6,907,239 861,590 
AM00O20004 OC 1095 5,399,161 4,381,345 1,017,816 
AMOD006001 OD 1255 5,914,552 3,990,000 1,924,552 
AMOB010003 OB 1095 5,110,818 4,522,797 588,021 
AMOH015005 OH 1255 5,965,900 4,992,678 973,222 
AMOA003008 OA 1095 5,095,707 4,768,821 326,886 
AMOK020002 OK 1650 6,275,306 2,148,264 4,127,042 
AMOC12A003 OC 1095 5,292,140 4,535,600 756,540 
AMOA008004 OA 1095 4,678,098 3,430,949 1,247,150 
AMOB014002 OB 1095 5,329,109 4,006,428 1,322,681 
AMOE010006 OE 1475 5,764,075 5,106,478 657,597 
AM00012005 OC 1095 4,752,000 1,859,399 2,892,602 
AMOF014001 OF 1475 5,888,373 5,221,395 666,979 
AMOG015005 OG 1255 5,811,242 4,982,119 829,123 
AMOH016006 OH 1255 5,615,136 4,986,268 628,868 
AMOG014004 OG 1255 5,963,053 5,296,819 666,234 
AMOH004003 OH 1255 5,481,084 4,847,554 633,530 
AMOA001001 OA 1095 4,738,660 3,628,567 1,110,093 
AMOF018006 OF 1475 6,726,576 6,308,722 417,853 
AMOH014002 OH 1255 5,393,139 2,637,802 2,755,337 
AM00003005 OC 1095 5,050,585 4,475,812 574,773 
AMOA007006 OA 1095 4,757,656 4,422,850 334,807 
AMOH005002 OH 1255 5,776,915 5,122,474 654,441 
AM00018004 OC 1095 5,083,302 4,505,690 577,612 
AMOG010004 OG 1255 5,088,155 4,504,763 583,392 
AMOB015003 OB 1095 4,686,371 200,000 4,486,371 
AMOF001001 OF 1475 7,382,963 6,337,295 1,045,668 
AMOK011006 OK 1650 7,173,076 3,517,533 3,655,543 
AMOF009004 OF 1475 6,814,745 6,045,352 769,393 
AMOA002004 OA 1095 4,448,141 2,507,383 1,940,758 
AMOD009003 OD 1255 4,879,470 2,752,298 2,127,172 
AM00006002 OC 1095 4,355,865 2,454,325 1,901,540 
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Sales Unit No. Tower Area (sq.fts.) Sale value (Rs.) Received (Rs.) Receivable (Rs.) 

AMOH007001 OH 1255 5,332,652 4,686,053 646,599 

AMOA007004 OA 1095 4,445,910 3,928,194 517,717 

AMOH010002 OH 1255 5,824,145 5,170,884 653,261 

AMOH010005 OH 1255 5,819,579 5,157,099 662,480 

AMOD008002 OD 1255 6,112,732 4,646,928 1,465,804 

AM00002007 OC 1095 5,276,150 4,001,634 1,274,516 

AMOK007002 OK 1650 7,303,975 726,000 6,577,975 

AM00010006 OC 1095 5,018,401 4,443,671 574,731 

AM00016003 OC 1095 4,561,067 4,257,105 303,962 

AMOB005005 OB 1095 4,768,927 4,221,735 547,192 

AMOA014001 OA 1095 4,623,700 400,000 4,223,700 

AMOG003006 OG 1255 4,924,475 4,355,896 568,579 

AMOD011004 OD 1255 5,969,655 5,314,072 655,583 
AMOD002003 OD 1255 5,919,976 51,000 5,868,976 
AMOK022001 OK 1650 6,767,033 5,739,700 1,027,333 

AM00003004 OC 1095 4,591,416 4,039,291 552,125 

AMOA016003 OA 1095 4,322,876 3,817,092 505,785 

AMOE015006 OE 1475 6,832,764 5,824,963 1,007,801 

AM00016006 OC 1095 4,773,545 4,459,159 314,386 

AMOD005004 OD 1255 6,014,966 5,354,976 659,991 

AMOF014003 OF 1475 5,764,075 5,291,692 472,383 

AM00008004 OC 1095 4,509,657 3,985,752 523,905 

AMOG005008 OG 1255 5,913,342 2,614,428 3,298,914 

AMOA020003 OA 1095 3,868,086 1,094,495 2,773,591 

AMOF009006 OF 1475 6,118,728 5,737,277 381,451 

AMOG006001 OG 1255 5,030,282 4,452,685 577,597 

AMOE011001 OE 1475 6,935,133 5,803,245 1,131,888 

AMOG12A004 OG 1255 6,002,120 5,325,747 676,373 

AMOB009006 OB 1095 4,890,109 2,402,310 2,487,800 

AMOF003006 OF 1475 6,284,401 5,894,775 389,626 

AM00017003 OC 1095 5,404,236 4,750,873 653,362 
AMOF011004 OF 1475 5,695,491 2,796,968 2,898,523 

AMOK014005 OK 1650 6,788,550 716,056 6,072,494 

AMOE003002 OE 1475 6,812,210 300,000 6,512,210 

AMOK010002 OK 1650 7,385,029 3,553,722 3,831,307 

AMOG015004 OG 1255 5,290,986 4,685,514 605,472 

AMOH016005 OH 1255 5,730,301 5,380,342 349,959 

AMOD002008 OD 1255 5,193,913 4,599,877 594,036 

AMOB004003 OB 1095 5,095,160 4,514,349 580,811 

AM01011003 OJ 1995 9,285,743 8,267,336 1,018,407 

AM00001003 OC 1095 4,568,945 4,039,292 529,653 

AMOH022002 OH 1255 5,544,790 4,920,895 623,895 

AMOK004005 OK 1650 7,914,748 7,039,487 875,261 

AMOH004006 OH 1255 5,363,047 4,754,679 608,368 
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AMOD006008 OD 1255 6,091,630 4,611,204 1,480,426 

AM00010001 OC 1095 5,168,547 4,579,087 589,460 

AMOB009003 OB 1095 4,890,991 1,922,199 2,968,792 

AMOK009002 OK 1650 7,043,672 3,452,832 3,590,840 

AM0K022005 OK 1650 6,474,196 2,534,475 3,939,721 

AM00012003 OC 1095 4,353,635 3,844,867 508,768 

AM00003002 OC 1095 4,507,427 3,983,743 523,685 

AMOH015003 OH 1255 5,749,718 5,105,796 643,922 

AMOG12A002 OG 1255 6,076,853 5,197,204 879,649 

AMOH005006 OH 1255 5,100,128 4,517,405 582,723 

AMOD012002 OD 1255 5,531,711 2,467,323 3,064,388 

AMOF011002 OF 1475 6,826,929 6,067,255 759,674 

AMOF007002 OF 1475 6,424,980 2,843,487 3,581,493 

AMOF021005 OF 1475 6,504,638 5,539,493 965,146 

AMOK005001 OK 1650 7,526,490 51,000 7,475,490 

AM0A023008 OA 1095 4,240,073 1,861,456 2,378,617 

AMOH021006 OH 1255 5,091,099 2,510,975 2,580,124 

AMOK020001 OK 1650 6,284,592 3,073,599 3,210,993 
AMOE014003 OE 1475 5,696,002 5,045,228 650,773 
AMOE006002 OE 1475 6,012,616 5,331,244 681,373 
AM00O23007 OC 1095 4,159,947 1,622,576 2,537,371 

AMOH020002 OH 1255 5,396,055 4,450,066 945,989 
AMOA014004 OA 1095 4,561,067 4,257,105 303,962 

AMOG002005 OG 1255 5,193,866 4,600,395 593,471 

AMOG010007 OG 1255 4,912,121 4,345,517 566,604 

AMOE012001 OE 1475 6,915,900 5,792,549 1,123,351 

AM01009002 OJ 1795 6,320,992 5,918,587 402,404 

AM0A022005 OA 1095 4,244,624 - 4,244,624 
AMOF009005 OF 1475 7,086,902 6,293,119 793,783 
AMOB003004 OB 1095 5,101,933 4,521,892 580,041 
AM01020004 al 1995 7,797,563 . 2,681,053 5,116,510 
AMOR-106004 al 1995 8,227,016 6,289,940 1,937,076 
AMOH009005 OH 1255 5,979,425 5,194,253 785,172 
AMOD005003 OD 1255 5,199,812 2,553,475 2,646,337 
AMOD006002 OD 1255 5,053,218 4,422,477 630,741 
AMOD007004 OD 1255 5,072,583 4,488,418 584,165 

AMOH012001 OH 1255 5,396,061 2,381,852 3,014,210 

AMOG005002 OG 1255 5,904,992 5,230,321 674,671 

AMOA005007 OA 1095 4,384,394 3,872,641 511,754 

AMOH006003 OH 1255 5,919,885 5,259,147 660,738 

AMOK012001 OK 1650 5,872,001 2,580,566 3,291,435 

AMOD003001 OD 1255 5,939,644 4,626,263 1,313,382 

AMOB010002 OB 1095 5,181,226 4,492,190 689,036 

AMOB009002 OB 1095 5,072,588 4,734,356 338,232 
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AMOK011005 OK 1650 7,639,560 3,250,000 4,389,560 

AMOD002001 OD 1255 6,194,633 5,319,886 874,746 

AMOH004004 OH 1255 6,158,257 5,467,091 691,165 

AM00009006 OC 1095 5,062,430 4,737,063 325,367 

AMOH007002 OH 1255 5,897,862 5,162,592 735,270 

AM00010008 OC 1095 4,487,396 4,186,969 300,427 

AM00017002 OC 1095 4,322,876 3,817,091 505,786 

AMOF007006 OF 1475 7,044,210 6,254,635 789,575 

AMOC12A001 OC 1095 4,737,855 3,244,043 1,493,811 

AMOA004004 OA 1095 4,912,267 2,413,199 2,499,068 

AMOH017004 OH 1255 5,797,408 5,423,218 374,190 

AMOF015004 OF 1475 6,415,192 3,138,894 3,276,298 

AMOA010006 OA 1095 4,231,128 3,734,354 496,774 

AM00002004 OC 1095 5,364,992 4,751,552 613,440 

AMOB009001 OB 1095 5,213,686 4,622,993 590,693 

AMOE003001 OE 1475 6,207,644 5,507,183 700,461 

AMOG010008 OG 1255 5,603,353 2,750,149 2,853,204 

AMOA006007 OA 1095 4,384,394 3,872,641 511,754 

AMOE004004 OE 1475 6,859,304 2,016,392 4,842,912 

AMOH016002 OH 1255 5,715,051 5,075,794 639,257 
AMOF001003 OF 1475 6,817,141 3,339,869 3,477,272 
AMOK005002 OK 1650 6,905,742 3,058,638 3,847,104 
AM00003006 OC 1095 4,375,640 2,944,086 1,431,553 
AMOG004006 OG 1255 5,052,902 4,472,872 580,030 

AM00O23005 OC 1095 4,683,842 4,376,900 306,942 

AM00007007 OC 1095 4,955,137 4,634,971 320,166 

AMOH003001 OH 1255 5,932,147 5,279,176 652,971 

AMOA009002 OA 1095 4,343,747 3,836,014 507,733 

AMOE009003 OE 1475 5,888,373 5,218,886 669,488 

AMOA011004 OA 1095 5,317,381 4,028,265 1,289,116 

AM0J004004 al 1995 8,927,567 3,482,771 5,444,796 

AMOG010005 OG 1255 5,782,698 5,144,780 637,918 

AM00006003 OC 1095 5,236,238 4,641,087 595,151 

AM00014004 OC 1095 4,708,347 4,397,346 311,001 
AMOK012004 OK 1795 7,205,635 6,400,139 805,496 

AMOF011006 OF 1475 5,820,301 5,160,157 660,144 

AMOE010001 OE 1475 5,888,646 5,219,133 669,513 

AMOF010001 OF 1475 7,073,254 6,280,816 792,438 
AMOB005003 08 1095 5,117,746 4,789,883 327,863 
AMOG014006 OG 1255 5,215,635 512,000 4,703,635 

AMOB012005 OB 1095 5,056,779 4,481,198 575,581 

AM0J014004 al 1995 6,797,890 5,440,000 1,357,890 

AMOA014006 OA 1095 5,034,190 4,460,840 573,350 

AMOK015005 OK 1650 7,200,873 6,718,495 482,377 
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AMOK021006 OK 1650 7,428,466 3,996,296 3,432,170 

AMOD019008 OD 1255 5,757,924 4,859,853 898,071 

AMOD007008 OD 1255 5,129,208 3,132,572 1,996,636 

AMOB011002 OB 1095 5,185,437 4,597,537 587,900 

AMOK024002 OK 1650 6,000,442 636,245 5,364,197 

AM00010002 OC 1095 4,621,424 4,314,636 306,788 

AMOH012006 OH 1255 5,785,124 5,123,294 661,830 

AMOJ008005 OJ 1795 7,256,587 6,443,374 813,213 

AMOA010003 OA 1095 5,028,176 2,462,566 2,565,610 

AMOD003004 OD 1255 5,795,352 2,845,921 2,949,431 

AM00009005 OC 1095 5,123,947 4,795,697 328,250 
AMOD010007 OD 1255 5,579,947 2,719,754 2,860,193 
AM00008001 OC 1095 4,445,910 3,928,193 517,717 
AMOH019006 OH 1255 5,734,835 4,899,649 835,186 
AMOG006008 OG 1255 5,290,986 3,118,882 2,172,104 
AMOG016005 OG 1255 5,209,123 2,042,248 3,166,875 
AMOH008001 OH 1255 5,730,012 5,115,246 614,765 
AMOG012006 OG 1255 5,843,996 4,530,495 1,313,501 
AMOG004003 OG 1255 5,431,998 4,811,835 620,163 
AM00001007 OC 1095 5,358,887 4,585,884 773,003 
AMOD011005 OD 1255 5,664,377 4,465,263 1,199,114 
AMOE007006 OE 1475 6,470,959 2,533,182 3,937,777 
AMOF002005 OF 1475 7,448,985 6,606,188 842,797 
AMOD014006 OD 1255 4,841,337 4,281,038 560,298 
AMOF012006 OF 1475 6,388,989 5,715,665 673,324 
AMOE014005 OE 1475 5,681,209 5,031,542 649,667 
AMOA023007 OA 1095 5,118,867 4,535,153 583,714 
AMOH010001 OH 1255 5,091,710 4,509,011 582,700 
AMOA010004 OA 1095 3,566,242 3,135,001 431,241 
AM01012004 al 1995 8,729,431 4,316,318 4,413,113 
AM0H023002 OH 1255 4,955,979 500,000 4,455,979 
AM00005006 OC 1095 4,386,624 3,874,650 511,974 
AMOA006002 OA 1095 5,286,824 4,681,199 605,625 
AMOK021005 OK 1650 6,550,300 3,206,454 3,343,846 
AMOD006004 OD 1255 5,123,361 4,536,074 587,287 
AMOF009001 OF 1475 5,861,734 4,300,000 1,561,734 
AMOK006006 OK 1650 7,042,325 6,590,714 451,611 
AMOB020006 OB 1095 4,450,595 51,000 4,399,595 
AM00012008 OC 1095 4,261,564 3,761,727 499,837 
AMOF017006 OF 1475 6,832,769 6,367,076 465,693 
AMOF017001 OF 1475 6,448,468 - 6,448,468 
AMOA005001 OA 1095 5,309,063 4,706,871 602,192 
AMOF010002 OF 1475 5,696,003 5,047,573 648,430 
AMOC12A004 OC 1095 5,252,533 4,637,948 614,585 
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AM00018005 OC 1095 5,168,581 4,407,007 761,575 

AMOK016005 OK 1650 7,224,810 6,784,132 440,678 

AMOH019004 OH 1255 5,893,532 5,108,559 784,973 

AM0H024002 OH 1255 4,772,343 51,000 4,721,343 

AMOG009004 OG 1255 5,213,645 4,619,533 594,112 

AMOH008002 OH 1255 5,823,465 5,173,522 649,943 

AMOG020001 OG 1255 5,562,668 2,730,708 2,831,960 

AMOB012004 OB 1095 4,439,691 3,922,249 517,442 

AMOD015005 OD 1255 5,550,498 5,198,567 351,931 

AMOK022002 OK 1650 6,284,975 2,458,786 3,826,189 

AMOB006004 OB 1095 5,114,329 4,512,954 601,375 

AMOG016003 OG 1255 5,534,169 4,866,568 667,601 

AMOD005001 OD 1255 6,309,918 4,779,297 1,530,621 

AMOG004008 OG 1255 5,100,974 4,516,218 584,756 
AMOD011007 OD 1255 4,876,590 4,312,922 563,668 

AMOB004006 OB 1095 5,135,123 4,547,782 587,341 

AMOE005002 OE 1475 6,703,629 2,954,538 3,749,091 
AM00011007 OC 1095 4,636,853 3,870,626 766,228 
AMOE005003 OE 1475 5,988,554 500,000 5,488,554 
AMOK003006 OK 1650 6,859,086 6,092,771 766,314 
AM00014001 OC 1095 4,711,344 4,170,064 541,280 
AMOH008006 OH 1255 6,093,836 4,776,940 1,316,896 
AMOA006006 OA 1095 5,242,105 4,491,672 750,433 
AM00018001 OC 1095 4,795,849 4,480,519 315,330 
AMOE012003 OE 1475 7,025,855 3,458,539 3,567,316 
AMOB016004 OB 1095 4,859,262 4,303,199 556,063 
AMOH014004 OH 1255 5,339,908 4,672,464 667,444 
AMOG016007 OG 1255 4,702,926 4,156,683 546,243 
AMOF001005 OF 1475 7,695,862 6,053,795 1,642,067 
AMOH012005 OH 1255 5,785,143 5,411,166 373,977 
AMOD005005 OD 1255 5,017,880 4,440,689 577,191 
AMOH022004 OH 1255 5,697,346 5,060,644 636,702 
AMOK/03002 OJ 1795 8,263,612 7,346,535 917,077 
AMOF020005 OF 1475 6,317,488 81,000 6,236,488 
AMOB004005 OB 1095 5,135,123 4,547,782 587,341 
AM0.1011004 al 1995 8,358,266 7,849,329 508,938 
AMOD008006 OD 1255 5,206,205 4,868,176 338,029 
AMOA001006 OA 1095 4,476,670 3,955,966 520,704 
AMOK009005 OK 1650 6,942,406 6,167,208 775,198 
AMOG014005 OG 1255 5,666,291 4,700,000 966,291 
AM00011006 OC 1095 4,413,723 3,004,000 1,409,723 
AMOG012001 OG 1255 5,881,519 5,217,168 664,351 
AM00010002 OD 1255 5,017,649 2,450,000 2,567,649 
AMOF011005 OF 1475 6,733,022 6,317,255 415,767 
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AMOG007006 OG 1255 4,982,396 4,409,087 573,309 

AMOE006006 OE 1475 7,231,443 6,146,719 1,084,724 

AMOH021001 OH 1255 5,360,169 2,640,522 2,719,647 

AMOA001004 OA 1095 4,569,149 4,039,478 529,671 

AMOA011007 OA 1095 4,585,335 4,052,119 533,216 

AMOE005005 OE 1475 5,424,987 4,843,943 581,043 

AMOB009005 OB 1095 5,112,904 3,972,923 1,139,981 

AMOB006003 OB 1095 4,858,218 4,540,105 318,113 

AMOF008005 OF 1475 7,152,306 6,362,207 790,099 

AMOD003007 OD 1255 6,281,366 5,581,373 699,993 

AM00016004 OC 1095 4,344,881 3,837,035 507,846 

AM00009001 OC 1095 5,121,245 4,391,064 730,181 

AMOD014003 OD 1255 5,220,136 4,746,397 473,739 

AMOB001001 OB 1095 4,791,246 4,471,978 319,268 
AMOE009002 OE 1475 7,001,061 3,423,579 3,577,482 
AMOG007007 OG 1255 4,982,396 4,409,087 573,309 
AMOK018002 OK 1650 6,562,590 51,000 6,511,590 
AMOG003004 OG 1255 6,383,826 5,387,370 996,456 
AMOD003002 OD 1255 6,373,310 5,666,682 706,628 
AMOF008003 OF 1475 6,962,983 6,171,778 791,205 

AMOD007007 OD 1255 5,331,847 4,730,907 600,940 
AMOF016006 OF 1475 6,787,362 6,366,636 420,726 
AMOG020004 OG 1255 6,106,819 5,264,265 842,554 
AMOF012005 OF 1475 5,750,755 5,060,473 690,282 
AMOH021004 OH 1255 5,966,371 5,101,098 865,273 
AMOG004002 OG 1255 5,476,549 4,815,313 661,236 
AMOD009001 OD 1255 5,262,779 4,920,131 342,648 
AMOG005004 OG 1255 5,565,720 3,283,720 2,282,000 
AMOH019005 OH 1255 4,322,885 4,025,521 297,364 
AMOA004003 OA 1095 5,046,905 2,475,664 2,571,241 
AMOG015002 OG 1255 5,592,732 4,959,912 632,820 
AMOH011001 OH 1255 5,930,667 5,091,441 839,226 
AMOE006001 OE 1475 6,231,622 3,160,754 3,070,868 
AMOD016008 OD 1255 5,530,423 5,182,094 348,329 
AMOG021004 OG 1255 5,849,090 5,188,003 661,087 
AM00012007 OC 1095 3,801,971 3,350,326 451,646 
AMOC12A002 OC 1095 4,322,876 3,817,092 505,785 
AMOH022001 OH 1255 5,509,415 4,882,840 626,575 
AMOE008003 OE 1475 5,952,938 4,978,508 974,430 
AM00007004 OC 1095 5,213,119 4,360,647 852,472 
AMOE003003 OE 1475 6,784,345 3,311,667 3,472,678 
AMOE018001 OE 1475 6,556,862 2,579,045 3,977,817 
AMOF002001 OF 1475 6,932,673 3,412,186 3,520,487 
AMOK001005 OK 1650 7,234,392 3,193,643 4,040,749 
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AMOA010005 OA 1095 5,071,456 4,492,442 579,014 

AMOK006004 OK 1795 7,407,321 6,150,616 1,256,705 

AMOD010005 OD 1255 5,841,574 5,197,412 644,162 

AMOG004007 OG 1255 5,4341,060 4,823,541 610,519 

AMOB015005 OB 1095 5,022,924 4,450,689 572,234 

AMOE005004 OE 1475 5,888,373 5,218,884 669,489 

AMOA012008 OA 1095 4,960,291 4,639,963 320,329 

AMOE008001 OE 1475 6,540,961 3,201,778 3,339,183 

AMOA009003 OA 1095 4,384,393 3,872,644 511,750 

AMOF020004 OF 1475 6,126,275 20,000 6,106,275 

AM00014003 OC 1095 4,646,830 4,339,166 307,664 

AMOH006002 OH 1255 6,018,385 5,142,494 875,891 

AMOH003002 OH 1255 6,057,359 5,176,404 880,955 

AMOF007005 OF 1475 6,899,244 3,380,930 3,518,315 

AM00009008 OD 1255 5,469,573 2,691,853 2,777,720 

AMOK003001 OK 1650 7,533,342 4,007,675 3,525,667 

AMOH001004 OH 1255 5,488,526 500,000 4,988,526 

AMOF012003 OF 1475 7,089,273 6,048,125 1,041,148 

AMOE015001 OE 1475 6,918,920 5,795,118 1,123,801 

AMOG015006 OG 1255 5,465,733 2,413,003 3,052,730 

AMOH007005 OH 1255 4,083,985 3,616,710 467,275 

AM00004001 OC 1095 5,311,889 4,708,182 603,707 

AMOA016007 OA 1095 4,230,601 3,733,765 496,837 

AMOF014006 OF 1475 6,151,060 5,438,051 713,009 

AM00009003 OC 1095 4,303,101 3,799,385 503,716 

AMOJ003003 OJ 1995 9,252,929 7,910,575 1,342,353 

AMOG018004 OG 1255 5,904,441 5,237,826 666,615 

AMOF004004 OF 1475 7,029,472 6,240,715 788,757 

AMOB015004 OB 1095 4,451,843 3,933,142 518,701 

AMOF002006 OF 1475 6,912,057 6,135,510 776,547 

AMOG005007 OG 1255 5,365,999 2,300,000 3,065,999 

AM00016001 OC 1095 4,695,352 4,115,151 580,202 

AMOD010004 OD 1255 5,123,721 5,123,721 - 

AMOH012003 OH 1255 5,611,747 511,787 5,099,960 
AM00014005 OC 1095 5,012,847 2,209,203 2,803,643 

AMOH009006 OH 1255 5,510,390 5,120,128 390,262 

AMOB011001 OB 1095 4,531,966 4,005,575 526,390 

AMOD012003 OD 1255 4,982,396 4,408,599 573,797 

AMOH011006 OH 1255 5,899,785 5,257,258 642,527 

AMOG010006 OG 1255 5,185,227 4,592,338 592,889 

AMOF004003 OF 1475 7,167,502 6,143,262 1,024,240 

AMOE006004 OE 1475 6,038,423 5,354,162 684,261 

AMOH016003 OH 1255 5,785,557 5,139,622 645,935 

AMOG016001 OG 1255 5,638,583 2,780,126 2,858,457 

Ajnara India Limited L&T Finance Limited L&T Housing Finance Limited IVA Prime Developers (AVADI) Pvt. Ltd. 
as Borrower As the Co-Borrower as Lender 1 As Lender 2 

99 

 

526



Sales Unit No. Tower Area (sq.fts.) Sale value (Rs.) Received (Rs.) Receivable (Rs.) 

AM00003001 OC 1095 5,083,614 4,498,310 585,304 

AMOE002002 OE 1475 6,886,376 3,374,487 3,511,889 

AMOD010008 OD 1255 6,015,222 4,565,890 1,449,332 

AMOH018004 OH 1255 5,598,692 2,162,969 3,435,723 

AMOF015002 OF 1475 6,511,606 2,868,121 3,643,485 

AMOE010004 OE 1475 6,268,150 5,554,753 713,397 

AM00008005 OC 1095 4,820,774 4,248,316 572,458 

AM08018003 OB 1095 4,806,546 1,881,215 2,925,331 

AMOA008002 OA 1095 4,364,618 1,945,000 2,419,618 

AMOB008005 OB 1095 4,813,956 1,884,179 2,929,777 

AMOH007004 OH 1255 6,393,371 5,629,907 763,464 

AMOH015006 OH 1255 5,072,633 4,745,510 327,123 

AMOA003006 OA 1095 4,384,678 3,872,955 511,723 

AM00010003 OC 1095 4,622,584 3,854,841 767,743 

AMOH12A006 OH 1255 5,178,283 4,446,352 731,931 

AM0A022008 OA 1095 4,317,628 1,685,643 2,631,985 

AMC/1012005 OJ 1795 8,295,245 7,791,435 503,810 

AM00014002 OC 1095 4,903,248 4,585,775 317,473 
AM00015001 OC 1095 5,270,617 3,997,674 1,272,943 
AM00006007 OC 1095 4,384,394 3,872,641 511,754 
AMOG002008 OG 1255 5,123,360 4,536,614 586,746 
AMOG010002 OG 1255 5,143,139 4,554,737 588,401 
AMOE006003 OE 1475 6,826,157 6,056,422 769,735 
AMOB003003 OB 1095 5,281,428 4,684,041 597,386 
AMOE003004 OE 1475 6,310,895 5,591,234 719,661 
AMOD014002 OD 1255 6,040,474 5,185,670 854,804 
AMOG003007 OG 1255 5,006,687 4,431,205 575,481 
AM00007008 OC 1095 4,239,192 3,949,665 289,527 

AMOB007002 OB 1095 5,236,241 4,643,321 592,920 
AMOD014005 OD 1255 4,841,615 4,281,290 560,325 

AM00015007 OC 1095 4,602,117 1,799,625 2,802,492 
AMOG006003 OG 1255 5,712,188 5,075,382 636,806 
AMOG011003 OG 1255 5,107,886 4,523,816 584,069 
AMOH003006 OH 1255 5,387,661 5,046,707 340,954 
AMOH005001 OH 1255 5,473,518 4,833,511 640,007 
AMOK008006 OK 1650 7,256,585 3,559,595 3,696,990 
AMOG009002 OG 1255 5,017,880 4,191,465 826,415 
AMOA004002 OA 1095 4,386,623 3,874,874 511,749 
AMOB020005 OB 1095 4,721,263 3,870,499 850,764 

AM0H022003 OH 1255 5,585,072 4,786,010 799,062 

AMOF002004 OF 1475 7,039,834 6,259,456 780,378 

AMOF020001 OF 1475 6,053,740 2,958,169 3,095,572 

AMOG002003 OG 1255 5,589,460 4,511,850 1,077,610 

AMOB002005 OB 1095 4,800,518 2,357,326 2,443,192 
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AM0G009007 OG 1255 5,260,750 5,260,750 - 

AMOG006006 OG 1255 5,668,059 2,493,056 3,175,003 

AMOB011005 OB 1095 4,648,137 4,112,880 535,257 

AM00009008 OC 1095 4,293,253 4,002,230 291,023 

AMOE014002 OE 1475 5,696,002 4,761,534 934,468 

AMOF005004 OF 1475 7,001,130 6,183,943 817,187 

AMOH009003 OH 1255 5,882,832 5,214,890 667,943 

AM00009004 OC 1095 4,684,057 4,374,333 309,725 

AMOF008001 OF 1475 7,102,917 6,059,996 1,042,921 

AMOE009006 OE 1475 6,262,793 5,556,095 706,698 

AM00009002 OC 1095 5,157,269 4,827,488 329,781 

AMOB012002 OB 1095 4,574,877 4,044,244 530,633 

AMOF002003 OF 1475 6,809,472 3,304,101 3,505,370 

AM00015005 OC 1095 4,652,216 4,343,799 308,417 

AMOK021002 OK 1650 7,282,561 6,216,640 1,065,921 
AMOB012001 OB 1095 5,208,043 4,074,269 1,133,774 
AMOH015004 OH 1255 5,192,320 4,050,000 1,142,320 
AMOH011005 OH 1255 5,806,643 5,158,897 647,746 
AMOH014003 OH 1255 5,860,338 5,214,869 645,469 
AMOB003001 OB 1095 4,768,644 4,450,397 318,247 
AMOF019003 OF 1475 5,884,271 3,425,379 2,458,892 
AMOK009004 OK 1795 8,960,003 7,968,857 991,146 
AMOA003003 OA 1095 4,507,427 3,983,743 523,685 
AMOF019005 OF 1475 6,918,604 6,131,079 787,525 
AM00O22005 OC 1095 4,717,568 4,408,995 308,573 
AMOA019004 OA 1095 5,083,624 4,490,560 593,064 
AM00O22004 OC 1095 5,163,048 4,417,474 745,574 
AMOK016002 OK 1650 7,034,613 3,448,599 3,586,014 
AMOD12A002 OD 1255 5,201,977 4,347,441 854,536 
AM0.1022002 OJ 1795 6,339,625 4,291,349 2,048,276 
AMOD009002 OD 1255 5,018,902 3,873,018 1,145,884 
AMOH018003 OH 1255 5,677,526 4,996,236 681,290 
AMOE015002 OE 1475 7,102,279 5,384,996 1,717,283 
AMOF011001 OF 1475 5,929,806 5,542,059 387,747 
AMOH12A004 OH 1255 5,514,862 4,898,826 616,036 
AM00005002 OC 1095 5,178,348 4,573,283 605,065 
AMOA014005 OA 1095 4,589,075 3,138,456 1,450,619 
AM00006001 OC 1095 4,217,339 413,496 3,803,844 
AMOH009004 OH 1255 5,630,288 5,274,744 355,545 
AMOB010004 OB 1095 5,158,068 4,009,088 1,148,980 
AMOD008008 OD 1255 5,146,027 4,556,317 589,710 
AMOH005005 OH 1255 5,399,692 4,767,327 632,365 
AMOB008003 OB 1095 4,827,459 4,510,786 316,673 

AMOK010006 OK 1650 7,089,732 3,464,719 3,625,013 
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AMOB12A003 OB 1095 4,567,737 4,238,003 329,735 

AM0K023002 OK 1650 5,852,846 571,486 5,281,360 

AMOF017004 OF 1475 6,157,057 51,000 6,106,057 

AM0A008008 OA 1095 5,005,429 4,682,914 322,515 

AMOE004006 OE 1475 7,218,275 5,451,821 1,766,454 

AM00007005 OC 1095 5,466,093 4,833,320 632,773 

AMOF010006 OF 1475 7,073,254 6,280,816 792,438 

AMOF014005 OF 1475 7,016,080 6,177,038 839,042 

AMOK006002 OK 1650 7,406,228 6,323,871 1,082,357 

AMOH001006 OH 1255 6,008,788 5,332,489 676,299 

AMOG014003 OG 1255 5,072,633 4,490,917 581,716 

AMOA001002 OA 1095 4,591,417 4,260,642 330,775 

AM00011003 OC 1095 5,183,190 4,593,354 589,836 

AMOD010003 OD 1255 5,017,649 4,440,478 577,171 

AMOK007001 OK 1650 7,044,911 3,112,967 3,931,944 

AM00012004 OC 1095 4,765,069 4,451,385 313,684 

AMOA011003 OA 1095 4,353,635 3,628,566 725,069 
AMOH008004 OH 1255 4,748,303 1,750,000 2,998,303 
AMOF12A005 OF 1475 6,992,580 5,988,911 1,003,669 
AM00003003 OC 1095 5,268,983 4,670,636 598,347 
AMOB005004 OB 1095 4,563,067 4,033,655 529,411 
AMOK023004 OK 1795 8,168,245 7,272,832 895,414 
AMOH017003 OH 1255 5,711,228 5,039,688 671,540 
AMOE011002 OE 1475 7,146,285 5,426,204 1,720,081 
AMOD001006 OD 1255 5,123,407 4,536,119 587,288 
AMOH12A003 OH 1255 5,982,697 5,131,303 851,395 
AMOK008001 OK 1650 7,005,001 3,433,796 3,571,206 
AMOH020006 OH 1255 5,240,667 2,322,230 2,918,437 
AMOG016006 OG 1255 4,702,926 4,156,683 546,243 
AMOD004003 OD 1255 6,611,373 250,000 6,361,373 
AMOF018004 OF 1475 6,518,578 3,190,588 3,327,990 
AMOE007003 OE 1475 5,952,938 3,809,136 2,143,802 
AMOD009005 OD 1255 5,086,514 4,754,057 332,457 
AM00016007 OC 1095 4,271,209 3,770,359 500,849 
AMOB010006 OB 1095 4,574,761 4,046,754 528,007 
AMOG019001 OG 1255 5,211,762 2,554,129 2,657,633 
AM00017007 OC 1095 4,271,209 3,770,359 500,849 
AMOA003007 OA 1095 4,739,127 4,426,689 312,438 
AMOJ005003 OJ 1995 7,838,431 6,967,284 871,147 
AMOB009004 OB 1095 4,407,183 3,872,764 534,420 
AMOD014008 OD 1255 5,434,671 2,421,953 3,012,718 
AMOE008004 OE 1475 5,848,414 5,182,748 665,666 
AM00011008 OC 1095 4,499,551 3,000,000 1,499,551 
AMOH010003 OH 1255 5,717,952 5,368,243 349,709 
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AMOH014001 OH 1255 5,898,180 5,063,145 835,035 

AM00012006 OC 1095 4,791,786 4,001,085 790,701 

AMOF015006 OF 1475 5,888,373 5,221,395 666,979 

AM0J023002 0.1 1795 6,841,561 3,352,085 3,489,477 

AMOF006006 OF 1475 7,306,652 6,270,826 1,035,826 

AM00011002 OC 1095 4,977,795 4,656,714 321,081 

AMOD005002 OD 1255 5,199,812 4,863,423 336,389 

AMOH001003 OH 1255 6,012,319 5,157,818 854,501 

AMOK008005 OK 1650 7,079,514 6,277,031 802,483 

AM00010007 OC 1095 4,292,322 3,789,503 502,819 

AM00004007 OC 1095 5,208,114 4,462,064 746,050 
AMOA017006 OA 1095 5,012,055 4,579,668 432,387 

AMOH006001 OH 1255 5,536,168 4,633,295 902,873 

AMOE012006 OE 1475 6,558,179 3,180,000 3,378,179 
AMOG011002 OG 1255 4,139,630 3,686,832 452,798 

AMOD020006 OD 1255 5,187,882 951,000 4,236,882 

AMOA006003 OA 1095 4,935,161 20,000 4,915,161 

AM0F014002 OF 1475 6,318,904 2,781,404 3,537,499 

AMOE001001 OE 1475 7,176,757 5,408,104 1,768,653 
AMOD005006 OD 1255 4,972,363 4,399,655 572,708 

AMOB006001 OB 1095 4,612,130 4,078,044 534,086 

AMOF005005 OF 1475 6,287,518 5,854,288 433,230 
AMOA002008 OA 1095 4,619,441 4,084,744 534,697 
AMOE008002 OE 1475 6,693,774 3,319,381 3,374,393 
AMOK008002 OK 1650 6,153,189 2,965,000 3,188,189 
AM00006006 OD 1255 5,290,593 4,688,274 602,319 
AMOB016005 OB 1095 5,146,776 4,388,047 , 	758,729 
AMOF008006 OF 1475 7,030,715 6,240,501 790,214 
AMOK009001 OK 1650 7,233,108 2,888,045 4,345,063 
AM00009007 OC 1095 4,530,609 4,228,090 302,519 
AMOB014003 OB 1095 3,985,035 1,943,781 2,041,254 
AMOE008005 OE 1475 6,061,349 2,669,607 3,391,742 

AMOA006005 OA 1095 4,729,964 3,037,130 1,692,834 

AM00007001 OC 1095 5,117,653 4,533,033 584,620 

AMOA015006 OA 1095 4,468,748 3,924,977 543,771 

AMOF006002 OF 1475 5,971,239 3,080,000 2,891,239 

AMOF015003 OF 1475 6,626,907 3,240,545 3,386,362 

AM00008008 OC 1095 4,506,041 4,204,798 301,243 

AM01008004 al 1995 7,949,476 6,752,641 1,196,835 

AMOD002004 OD 1255 5,524,975 5,150,866 374,110 

AMOK019001 OK 1650 6,588,472 2,580,184 4,008,288 

AM00016002 OC 1095 4,819,553 4,503,072 316,482 

AMOG003001 OG 1255 5,619,097 4,928,567 690,530 

AM00007003 OC 1095 4,324,944 2,436,543 1,888,401 
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AMOH008005 OH 1255 4,967,219 4,409,597 557,622 

AMOF007003 OF 1475 6,979,768 6,186,038 793,730 

AM00015003 OC 1095 4,475,282 3,955,148 520,133 

AM0A022007 OA 1095 4,998,806 3,769,727 1,229,079 

AMOH003005 OH 1255 5,313,915 2,610,525 2,703,390 

AM00O21004 OC 1095 5,194,540 4,450,758 743,782 

AMOG017005 OG 1255 5,614,520 4,987,082 627,438 

AMOH002006 OH 1255 5,484,000 4,864,036 619,964 

AMOA011005 OA 1095 4,413,723 4,116,822 296,901 

AMOA016004 OA 1095 4,202,072 3,708,223 493,849 

AMOH002005 OH 1255 5,482,741 4,862,902 619,839 

AMOH011002 OH 1255 5,812,482 4,983,865 828,617 

AM0F006004 OF 1475 6,711,076 3,305,509 3,405,567 

AMOA012001 OA 1095 4,333,860 2,760,153 1,573,707 

AMOB002001 OB 1095 4,856,763 4,298,669 558,094 

AMOH020004 OH 1255 5,837,653 5,016,399 821,254 

AMOD011003 OD 1255 6,077,104 5,223,491 853,613 

AMOA007003 OA 1095 5,747,349 4,319,588 1,427,761 

AMOK017005 OK 1650 7,502,878 6,118,516 1,384,362 

AMOD007002 OD 1255 6,125,692 4,656,921 1,468,771 

AMOH017002 OH 1255 5,300,866 2,346,255 2,954,611 

AM00006008 OC 1095 5,242,105 4,491,672 750,433 

AMOB015001 OB 1095 4,704,425 4,393,528 310,897 

AMOD014001 OD 1255 5,017,880 4,690,410 327,470 

AMOF012001 OF 1475 6,949,960 6,513,870 436,090 

AMOF009003 OF 1475 6,743,315 6,323,861 419,453 

AMOK020005 OK 1650 6,729,988 3,296,289 3,433,699 

AMOE009005 OE 1475 6,895,506 5,203,738 1,691,768 

AMOF018005 OF 1475 6,703,485 3,274,792 3,428,693 

AMOH015002 OH 1255 5,550,498 3,830,709 1,719,789 

AM00001004 OC 1095 5,286,084 4,509,235 776,849 

AMOD010001 OD 1255 5,361,492 5,016,274 345,219 

AMOA007005 OA 1095 4,977,660 4,635,017 342,642 

AMOA012002 OA 1095 4,591,826 4,284,481 307,345 

AMOB008002 OB 1095 5,084,151 4,757,914 326,237 

AMOH002003 OH 1255 5,802,139 5,448,453 353,686 

AMOG005001 OG 1255 5,833,848 5,185,083 648,765 

AM00005004 OC 1095 4,776,333 3,763,317 1,013,016 

AMOF012004 OF 1475 6,523,669 2,863,514 3,660,156 

AMOD012005 OD 1255 5,825,226 4,406,071 1,419,155 

AMOB011003 OB 1095 5,033,078 4,709,305 323,773 

AMOJ007001 al 1795 8,295,136 6,549,462 1,745,674 

AMOK020006 OK 1650 6,528,245 2,895,084 3,633,161 

AMOE001003 OE 1475 7,332,052 5,539,878 1,792,174 

t 
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AMOD017004 OD 1255 6,004,069 4,543,780 1,460,290 

AM00002002 OC 1095 5,419,523 4,106,915 1,312,608 

AM00002001 OC 1095 5,419,523 4,106,915 1,312,608 

AMOH005004 OH 1255 4,250,451 3,785,000 465,451 

AMOG019004 OG 1255 5,379,048 3,044,520 2,334,528 

AM00006006 OC 1095 4,729,964 3,951,156 778,809 

AM00004006 OC 1095 5,208,114 4,462,063 746,051 

AMOD006005 OD 1255 5,290,642 4,948,653 341,989 

AMOK015004 OK 1795 7,463,037 2,950,967 4,512,071 

AMOD008003 OD 1255 5,088,108 4,504,195 583,913 
AMOK023001 OK 1650 6,720,605 5,586,557 1,134,048 

AMOG005003 OG 1255 6,158,518 4,675,940 1,482,578 
AMOD009006 OD 1255 5,086,514 4,754,057 332,457 
AMOH017006 OH 1255 5,917,206 4,567,865 1,349,341 
AMOF005006 OF 1475 7,144,721 6,343,239 801,482 

AMOG002004 OG 1255 5,299,672 4,400,000 899,672 
AMOB007001 OB 1095 4,300,906 2,107,707 2,193,199 
AMOB002003 OB 1095 5,134,361 5,036,457 97,904 
AMOG001004 OG 1255 6,269,975 5,381,315 888,660 
AMOK002006 OK 1650 7,370,034 3,630,869 3,739,164 
AMOF017005 OF 1475 6,733,993 3,294,421 3,439,572 
AMOJ010002 al 1795 7,794,481 6,352,138 1,442,343 
AMOK004001 OK 1650 7,595,431 51,000 7,544,431 
AMOK005004 OK 1795 7,941,349 3,509,125 4,432,224 
AMOK010005 OK 1650 6,543,561 5,807,124 736,437 
AM0G022004 OG 1255 5,275,398 2,569,910 2,705,488 
AMOH020001 OH 1255 5,419,995 4,625,737 794,258 
AMOA010002 OA 1095 5,202,411 4,612,832 589,578 
AMOA002001 OA 1095 4,782,825 4,468,594 314,231 
AMOA007008 OA 1095 4,415,152 3,900,419 514,733 
AM00008003 OC 1095 5,010,834 700,000 4,310,834 
AMOG012005 OG 1255 5,758,624 51,000 5,707,624 
AMOD006007 OD 1255 5,241,458 4,899,722 341,736 
AMOA008003 OA 1095 4,915,654 2,165,468 2,750,186 
AM0.1011005 OJ 1795 7,408,077 6,579,521 828,556 
AMOD012004 OD 1255 5,354,202 4,742,315 611,887 
AM00005008 OC 1095 4,622,585 3,628,094 994,491 
AM00019004 OC 1095 4,928,456 2,424,705 2,503,751 
AMOF005003 OF 1475 7,008,759 6,212,995 795,764 
AMOG002007 OG 1255 5,078,121 4,495,827 582,294 
AMOK021001 OK 1650 7,282,561 6,225,350 1,057,211 
AMOE002001 OE 1475 6,457,819 5,730,961 726,858 
AMOK004004 OK 1795 7,457,344 6,628,123 829,222 
AMOH010004 OH 1255 5,950,892 5,287,532 663,360 
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AMOF006003 OF 1475 6,706,501 2,639,280 4,067,221 

AMOA006008 OA 1095 5,027,984 4,704,377 323,607 

AMOB017005 OB 1095 4,890,156 500,000 4,390,156 

AM00004003 OC 1095 4,507,631 3,204,614 1,303,017 

AMOG004005 OG 1255 6,098,894 5,231,334 867,560 
AM00004006 OD 1255 5,326,239 4,972,780 353,460 

AMOG003008 OG 1255 5,885,312 5,226,262 659,050 
AM01006003 al 1995 8,758,619 3,415,286 5,343,333 
AMOE007004 OE 1475 6,350,264 5,628,782 721,482 
AM00014006 OC 1095 4,703,619 4,392,626 310,993 
AMOG011005 OG 1255 4,900,556 3,849,258 1,051,298 

AM0G012002 OG 1255 5,881,519 5,217,168 664,351 
AM08004004 OB 1095 4,997,511 4,651,182 346,329 
AM00011001 OC 1095 4,354,770 3,845,891 508,879 
AMOA005002 OA 1095 4,476,669 3,955,967 520,702 
AMOF008004 OF 1475 6,686,205 3,288,714 3,397,491 
AMOH014006 OH 1255 5,223,427 4,607,675 615,752 
AMOA002003 OA 1095 4,650,199 4,000,000 650,199 
AMOH004001 OH 1255 5,918,966 2,920,260 2,998,706 
AMOG020006 OG 1255 5,400,390 20,000 5,380,390 
AMOD002006 OD 1255 5,123,360 4,536,079 587,281 
AMOA017002 OA 1095 4,282,230 3,780,462 501,768 
AM00018002 OC 1095 4,704,311 4,372,025 332,286 
AMOH008003 OH 1255 5,874,406 5,216,309 658,097 
AMOE014006 OE 1475 5,694,971 606,697 5,088,274 
AMOD005008 OD 1255 5,088,155 4,752,069 336,086 
AMOH006005 OH 1255 5,475,289 4,809,044 666,245 
AM00008002 OC 1095 4,764,215 4,451,054 313,161 
AMOB12A001 OB 1095 4,729,686 4,183,702 545,984 
AMOH018002 OH 1255 6,032,092 5,130,538 901,554 
AMOK011004 OK 1795 8,344,723 5,762,080 2,582,643 
AMOJ015003 al 1995 8,623,120 1,000,000 7,623,120 
AM00008007 OC 1095 4,943,912 4,377,974 565,938 
AMOG004001 OG 1255 5,917,867 5,249,886 667,981 
AMOA010007 OA 1095 4,627,826 4,094,573 533,253 
AMOA005003 OA 1095 4,915,669 1,924,872 2,990,798 
AMOA005005 OA 1095 4,384,394 3,872,639 511,755 
AMOF016004 OF 1475 7,208,607 6,400,292 808,316 
AMOB010005 08 1095 4,428,692 3,912,396 516,296 
AMOK022006 OK 1650 6,405,175 3,159,767 3,245,408 
AM00014007 OC 1095 5,222,720 4,628,702 594,018 
AMOH016001 OH 1255 5,152,687 520,000 4,632,687 
AMOD017001 OD 1255 5,901,314 4,478,182 1,423,132 
AM00010004 OC 1095 4,871,075 4,314,125 556,950 
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AMOG011001 OG 1255 5,736,001 5,088,543 647,458 

AMOA009008 OA 1095 4,994,104 4,672,136 321,968 

AMOH002001 OH 1255 6,069,681 5,190,978 878,703 

AMOG001001 OG 1255 5,916,183 5,255,653 660,529 

AM00004008 OC 1095 5,090,664 3,861,736 1,228,928 

AMOG008003 OG 1255 5,904,882 5,238,198 666,684 

AMOH021002 OH 1255 5,581,507 4,955,413 626,094 

AMOG004004 OG 1255 5,229,398 4,630,023 599,375 

AMOE011003 OE 1475 6,531,711 - 6,531,711 

AMOB014005 OB 1095 4,724,912 4,391,499 333,413 

AMOG009006 OG 1255 5,956,641 5,037,876 918,765 

AMOE004001 OE 1475 6,408,026 5,681,320 726,706 

AM00002008 OC 1095 4,476,670 3,955,966 520,704 

AMOG020005 OG 1255 5,041,236 2,221,977 2,819,259 

AMOG003002 OG 1255 5,530,467 4,904,462 626,005 

AMOB004002 OB 1095 4,957,798 2,184,640 2,773,158 

AMOB007005 OB 1095 4,826,619 1,895,660 2,930,959 
AMOF010005 OF 1475 6,893,811 6,468,064 425,747 

AMOB007003 OB 1095 4,233,154 1,661,070 2,572,085 
AMOG005005 OG 1255 5,894,413 5,218,046 676,367 
AMOK008004 OK 1795 6,122,673 5,473,927 648,745 
AMOF007004 OF 1475 7,132,776 5,408,479 1,724,297 
AMOB006006 OB 1095 5,136,801 4,528,062 608,739 
AMOA011002 OA 1095 4,434,889 3,873,283 561,606 
AM00008006 OC 1095 5,039,824 4,091,868 947,956 
AMOD12A003 OD 1255 5,220,087 4,881,290 338,797 
AMOH002002 OH 1255 6,047,535 5,146,671 900,864 
AMOG002002 OG 1255 5,229,397 4,632,536 596,861 
AMOH010006 OH 1255 5,222,035 4,883,119 338,916 
AMOH004005 OH 1255 5,670,147 3,841,134 1,829,012 
AMOG001008 OG 1255 5,123,407 4,536,654 586,753 
AMOA019007 OA 1095 5,130,156 4,547,327 582,829 
AM00012002 OC 1095 4,506,041 4,386,908 119,133 
AMOE007002 OE 1475 6,532,525 5,777,741 754,784 

AM0H023003 OH 1255 3,950,164 1,937,012 2,013,152 
AMOK007005 OK 1650 6,216,922 4,907,520 1,309,402 

AMOA008006 OA 1095 4,465,525 694,812 3,770,713 
AMOK003005 OK 1650 6,309,802 5,282,657 1,027,145 

AMOF007001 OF 1475 6,982,283 6,198,814 783,469 
AMOG010003 OG 1255 5,017,649 4,689,053 328,596 
AMOH011004 OH 1255 6,060,823 5,347,723 713,100 
AMOG014007 OG 1255 4,934,509 4,365,488 569,021 

AMOF020006 OF 1475 6,360,960 5,601,271 759,689 

AMOD015006 OD 1255 5,114,328 4,777,781 336,548 
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Sales Unit No. Tower Area (sq.fts.) Sale value (Rs.) Received (Rs.) Receivable (Rs.) 

AMOK005005 OK 1650 7,257,667 5,238,346 2,019,321 

AMOG008006 OG 1255 5,909,439 400,000 5,509,439 

AMOH012004 OH 1255 4,713,741 2,854,392 1,859,348 

AMOH12A001 OH 1255 5,644,488 2,770,490 2,873,999 

AMOD015004 OD 1255 6,061,530 5,389,470 672,059 

AMOG007001 OG 1255 6,044,993 5,342,024 702,969 

AMOB010001 OB 1095 5,512,822 4,876,556 636,266 

AMOE020005 OE 1475 6,083,148 2,675,584 3,407,564 

AMOG012004 OG 1255 5,987,134 5,318,513 668,621 

AMOB001003 OB 1095 4,791,246 4,233,392 557,854 

AMOG010001 OG 1255 5,017,649 4,440,978 576,671 

AMOA005004 OA 1095 4,714,860 4,405,915 308,945 

AM0A017004 OA 1095 4,560,981 4,257,026 303,955 
AMOE012002 OE 1475 6,416,108 - 6,416,108 

AMOK016001 OK 1650 6,698,805 3,259,407 3,439,398 

AMOH005003 OH 1255 5,782,730 5,429,962 352,768 

AMOH009001 OH 1255 5,705,915 3,332,935 2,372,980 

AM00017004 OC 1095 5,179,077 4,549,528 629,549 

AMOE014001 OE 1475 7,117,564 5,396,766 1,720,797 

AMOD006003 OD 1255 5,041,894 4,210,222 831,673 

AMOA004006 OA 1095 5,156,009 4,556,514 599,495 
AMOB014001 OB 1095 4,544,118 4,016,469 527,649 
AMOH018005 OH 1255 5,059,371 2,973,518 2,085,853 
AM00016005 OC 1095 5,058,696 4,480,058 578,638 
AMOK004006 OK 1650 7,870,415 6,438,016 1,432,399 
AM00010005 OC 1095 4,748,614 4,203,541 545,073 
AMOE005001 OE 1475 6,275,714 5,566,579 709,135 
AM01002006 OJ 1795 8,359,332 7,153,086 1,206,246 
AMOD011001 OD 1255 5,760,397 3,974,693 1,785,704 

AMOJ020002 al 1795 6,936,412 2,719,608 4,216,804 

AMOB005006 OB 1095 5,070,892 4,478,436 592,456 

AMOB008001 OB 1095 5,168,535 4,582,304 586,230 

AMOF016002 OF 1475 6,721,255 5,673,827 1,047,428 

AMOE004003 OE 1475 6,054,104 5,368,759 685,345 

AM00003007 OC 1095 4,415,356 3,900,602 514,754 

AMOA014002 OA 1095 4,322,876 2,435,357 1,887,519 

AMOF12A006 OF 1475 6,512,178 5,778,195 733,983 

AM00019003 OC 1095 5,192,535 4,442,801 749,734 

AMOH007003 OH 1255 5,874,406 3,025,706 2,848,700 

AMOA014007 OA 1095 4,468,663 4,169,051 299,612 

AMOA014008 OA 1095 4,689,363 4,150,144 539,219 

AMOD002002 OD 1255 5,170,921 4,574,356 596,565 

AMOG018001 OG 1255 5,716,682 102,000 5,614,682 

AM00O20005 OC 1095 4,482,813 1,742,523 2,740,290 
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-Sales Unit No. Tower Area (sq.fts.) ,Sale value (Rs.) Received (Rs.) Receivable (Rs.) 

AMOF016005 OF 1475 6,902,937 6,048,003 854,934 

AMOB005001 OB 1095 5,213,735 3,948,747 1,264,988 

AMOH015001 OH 1255 5,669,022 5,270,433 398,589 

AMOF015005 OF 1475 6,931,857 6,133,171 798,686 

AM00007002 OC 1095 5,355,625 4,025,230 1,330,395 

AM00O22001 OC 1095 5,022,343 4,371,387 650,956 

AM00011005 OC 1095 4,561,068 4,257,125 303,943 

AMOD007001 OD 1255 5,143,089 145,000 4,998,089 

AMOG015001 OG 1255 4,545,524 3,508,668 1,036,856 

AMOD002005 OD 1255 5,123,360 4,277,838 845,522 

AMOH021003 OH 1255 5,491,606 4,874,644 616,962 

AMOH004002 OH 1255 5,873,151 5,218,298 654,853 

AMOG006004 OG 1255 5,343,972 4,736,420 607,552 

AMOA015008 OA 1095 4,888,604 2,401,556 2,487,048 

AMOG020002 OG 1255 5,083,724 1,992,085 3,091,639 

AMOG016004 OG 1255 5,787,553 5,102,853 684,700 

AMOF12A001 OF 1475 6,534,327 5,757,638 776,689 

AM00005003 OC 1095 5,105,301 4,778,043 327,258 

AM00015004 OC 1095 4,263,589 3,763;772 499,817 

AM01020006 01 1475 6,858,852 3,038,449 3,820,402 

AMOD008001 OD 1255 5,950,114 5,282,895 667,220 

AMOD008004 OD 1255 5,681,573 2,789,259 2,892,314 

AM00012001 OC 1095 4,968,751 4,550,476 418,275 

AMOG002001 OG 1255 5,289,753 2,605,273 2,684,480 

AMOH12A005 OH 1255 5,991,912 5,322,093 669,819 

AMOH016004 OH 1255 	' 5,505,849 4,862,668 643,181 

AMOD003003 OD 1255 4,832,612 4,273,662 558,950 

AMOG12A005 OG 1255 5,474,024 51,000 5,423,024 

AMOE012004 OE 1475 6,043,318 5,356,521 686,797 

AMOA004008 OA 1095 4,476,669 3,955,968 520,701 

AMOK014002 OK 1650 7,078,097 3,146,326 3,931,771 

AM00O20003 OC 1095 5,184,130 200,000 4,984,130 

AMOG015003 OG 1255 5,967,244 5,117,878 849,366 

AMOB004001 OB 1095 4,729,781 4,184,122 545,659 

AMOK006005 OK 1650 7,056,999 2,779,292 4,277,707 

AMOH009002 OH 1255 5,705,915 3,332,918 2,372,997 

AMOH003004 OH 1255 5,534,479 4,866,242 668,237 

AMOG008002 OG 1255 5,740,288 2,254,712 3,485,576 

AMOG014002 OG 1255 5,832,258 5,178,808 653,450 

AMOA015007 OA 1095 4,966,489 4,397,888 568,601 

AMOA016005 OA 1095 4,469,908 4,170,239 299,670 

AMOA014003 OA 1095 4,404,130 3,890,317 513,813 

AMOB016003 08 1095 4,544,118 3,780,420 763,697 

AMOD002007 OD 1255 5,123,638 4,536,330 587,308 

ovk h w1/4.2 . 
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AMOE015003 OE 1475 6,925,020 6,159,055 765,965 

AMOF021006 OF 1475 6,975,904 6,161,509 814,395 

AMOD011002 OD 1255 5,611,783 2,475,275 3,136,508 

AM OF004006 OF 1475 6,359,795 5,507,179 852,616 

AMOD016001 OD 1255 4,745,997 500,000 4,245,997 

AMU:108003 OJ 1995 7,781,358 6,606,383 1,174,975 

AMOG012008 OG 1255 5,526,454 2,711,475 2,814,980 

AMOF015001 OF 1475 5,888,373 5,221,395 666,979 

AM00003008 OC 1095 5,273,847 4,519,322 754,526 

AM 0A004001 OA 1095 5,395,366 4,778,889 616,477 

AMOA020007 OA 1095 4,716,090 3,940,246 775,844 

AM0E022006 OE 1475 5,854,781 2,572,550 3,282,231 

AM 00015006 OC 1095 4,705,780 100,000 4,605,780 

AM 0A005008 OA 1095 4,598,317 4,292,750 305,567 

AM00016008 OC 1095 4,773,545 4,221,634 551,911 

AMOG011006 OG 1255 5,788,021 5,141,665 646,356 

AM00017006 OC 1095 3,920,481 3,457,129 463,352 

AMOK002005 OK 1650 7,743,667 3,817,449 3,926,218 

AMOD004004 OD 1255 6,014,163 5,346,759 667,404 

AMOF014004 OF 1475 6,404,766 3,147,995 3,256,771 

AMOF022006 OF 1475 6,735,256 5,966,022 769,234 

AM OB018001 OB 1095 5,078,248 4,500,270 577,978 

AMOB017006 OB 1095 4,337,318 436,500 3,900,818 

AMOG015008 OG 1255 5,034,642 451,000 4,583,642 

AMOK012002 OK 1650 7,118,383 25,000 7,093,383 

AM OF023006 OF 1475 5,586,884 544,888 5,041,996 

AMOE009001 OE 1475 6,600,990 500,000 6,100,990 

AMOD017002 OD 1255 5,215,685 425,000 4,790,685 

AMOE011004 OE 1475 6,118,531 598,053 5,520,478 

AM OF010004 OF 1475 6,356,874 50,000 6,306,874 

Additional unsold saleable area to be mortgaged in favor of the Lenders upon receipt 

of the revised building plans at FAR of 3.5 times.  

/y .60  '' 
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CORPORATE GUARANTEE 

THIS DEED OF CORPORATE GUARANTEE ("Guarantee") is entered into, at Delhi on 9th  

June 2017 by: 

SUPERTECH LIMITED, hereto (hereinafter referred as the "Guarantor", which expression 

shall, unless it be repugnant to the subject or context thereof, be deemed to include its 

successors and permitted assigns) of the FIRST PART; 

IN FAVOUR OF 

The Person set out in Schedule I, hereto in their capacity as the Lenders (hereinafter 

referred to as the "Lenders", which expression shall, unless repugnant to the subject or 
context thereof, be deemed to mean and include their respective successors, transferees, 

novatees and assigns) of the SECOND PART; 

IN RESPECT OF OBLIGATIONS OF 

The "Borrower", details of which are as mentioned in the Schedule I hereto (which 

expression shall, unless it be repugnant to the subject or context thereof, include permissible 

successors and assigns). 

WHEREAS: 

The Borrower is engaged in the business of construction, development and execution 

of real estate projects in India ("Business"). In furtherance of its Business, the 
Company is undertaking construction and development of a residential project being 
developed in the name of "Ajnara Ambrosia" (hereinafter referred to as the "Project", 

more particularly detailed in Schedule ll hereto); 

The Borrower now requires certain funds for the Project, for which purpose the 
Lender has agreed to lend and advance a Rupee term loan facility of upto 
Rs.350,00,00,000/- as mentioned in Schedule I hereto ("Loan") (Rupees Three 

Hundred Fifty Crores only) pursuant to loan agreement executed on or about the 
date hereof, executed by and between the Borrower and the Lenders (hereinafter 

referred to as "the Loan Agreement"); 

One of the conditions on which the Loan will be disbursed to the Borrower is that the 
Borrower shall procure the Guarantor to execute a corporate guarantee in favour 
and for the benefit of the Lenders whereby the payment, repayment or 
reimbursement, as the case may be, of the principal amount of the Loan, interest 
thereon and all other moneys due and payable by the Borrower in terms of the Loan 

Agreement (collectively "the Outstanding Amount") shall be secured, inter-alia, by 

such g r tee and the Lenders would not have granted and disbursed the Loan to 
the Bo rowe in the absence of the Borrower undertaking to causing the Guarantor to 

executèsucIia guarantee. 

For Supertech 	d 

Authorise i 	y 

Supertech Limited 
Mr Yogesh Goswami 
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D. 	In consideration of the Loan that has been made available to the Borrower by the 
Lenders, the Guarantor, at the request Of the Borrower, has agreed to issue and 
execute this Guarantee, the terms and limits whereof are more particularly set out 
hereinafter, in favour of the Lenders as security, to secure the repayment of the 
Outstanding Amount, in the manner as hereinafter appearing. 

NOW THEREFORE THIS GUARANTEE WITNESSES that in consideration of the premises 

aforesaid, the Guarantor hereby unconditionally, absolutely and irrevocably guarantees to 
and agree with the Lenders as follows: 	• 

1. 	In this Guarantee, unless the contrary intention appears or the context otherwise 

requires: 

any references to a "person" or "persons" shall be construed as a reference to 
any person, firm, company, corporation, government, state or agency of a 
state or any association or partnership (whether or not having separate legal 
personality), as the context may require; and 
capitalized terms used but not specifically defined herein shall have the same 
meaning assigned / attributable to them under the Loan Agreement. 

2. 	The Lenders shall have the sole discretion: 

to make disbursement(s) and/or interim disbursement(s) to the Borrower from 
out of the Loan; and/or; 

to lend and advance to the Borrower, the Loan at such time on such 
conditions and in such manner as the Lenders may decide. 

3. 	The Guarantor guarantees, as primary obligor and not merely as surety, to the 
Lenders, the payment by the Borrower of the Outstanding Amount and hereby 
guarantees, assures and undertakes to unconditionally and irrevocably pay on 
demand from time to time by the Lenders, and no later than 7 (seven) days, all of 
which demands shall be made in the manner set out in this Guarantee, all sums 
payable by the Borrower to the Lenders, under the Loan Documents, including the 
principal amount of the Loan together with interest, additional interest, default interest 
costs, charges and other amounts payable by the Borrower under the Loan 
Documents (the "Guarantee Amount"). 

4. 	The Guarantor hereby agrees that the Borrower shall duly and punctually repay the 
Loan together with all interest, additional interest, liquidated damages, front-end fees 
and other monies payable in accordance with the Loan Agreement and perform and 
comply with all the other terms, conditions and covenants contained in the Loan 
Documents. 

5. 	The Guarantor hereby agrees, undertakes and confirms as follows: 

a) 	'Ffhp event of any default on the part of the Borrower in payment / repayment 
f arii of the monies referred in Schedule ll hereto, or in the event of any 

t on the part of the Borrower to comply with or perform any of the terms, 
as and covenants contained in the Transaction Documents, the 

For Supertech E. 

Supertec Limited 
Mr. Yogesh Goswami 
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Lenders is entitled to proceed against the Guarantor even without exhausting 
the available remedies against the Borrower & the Guarantor shall, upon 
demand to the Guarantor, forthwith pay to the Lenders without demur all/part 
of the amounts as demanded by the Lenders payable by the Borrower under 
the Transaction Documents. Any such demand made by the Lenders on the 
Guarantor shall be final, conclusive and binding notwithstanding any 
difference or any dispute between the Lenders and the Borrower, arbitration 
or any other legal proceedings, pending before any court, tribunal, arbitrator 
or any other authority. The enforcement of this Guarantee in part by the 
Lenders, for any reason whatsoever, shall not amount to discharge of the 
obligations of the Guarantor under this Guarantee to the extent of the balance 
(unenforced) amount(s) of the Guarantee; 

b) 	in the event of failure by the Guarantor to make payment as stated above, the 
Guarantor shall pay Default Interest at the same rate/s as specified in relation 
to the Loan for the Borrower till receipt of the aforesaid amounts by the 
Lenders to its satisfaction; 

C) 	if the Guarantor refuses to comply with the demand made by the Lenders, 
then the Guarantor would be treated as a wilful defaulter as per the NHB's 
circular no. NHB (ND)/DRS/Policy Circular No.74/2015-16 dated December 
31,2015; 

to pay all the amounts to the Co-Borrower under the tripartite agreement 
. dated 30th  August 2012,including all amendments made to the said tripartite 

agreement in a timely manner without any delay, to enable the Co-borrower 
to make timely payments to the NOIDA Authority in respect to the Project 
land. 

that it shall not indulge into or do any such act, deed or thing which is 
detrimental or prejudicial to the interest of the Borrower/Co-Borrower and 
Lenders. 

The Guarantor shall indemnify and keep the Lenders indemnified against all losses, 
damages, costs, claims and expenses whatsoever which the Lenders may suffer, 
pay or incur by reason of or in connection with any default on the part of the Borrower 
and/or the Guarantor in performance of their respective obligations under the 
Transaction Documents and this Guarantee, including legal proceedings taken 
against the Borrower and/or the Guarantor for recovery of the Outstanding Amount. 

The Guarantor hereby agrees that, without the concurrence of the Guarantor, the 
Borrower and the Lenders shall be at liberty to vary, alter or modify the terms and 
conditions of the Transaction Documents and of the security created and of the 
security documents executed by the Borrower in favour of the Lenders and in 
particular to defer, postpone or revise the repayment of the Loan or payment of 

d other monies payable by the Borrower to the Lenders on such terms and 
s may be considered necessary by the Lenders including any increase in 
terest. The Lenders shall also be at liberty to absolutely dispense with or 
haw  of the security/securities furnished or required to be furnished by 

ory 

Mr. Yogesh Goswami 
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the Borrower to the Lenders to secure the Loan. The Guarantor agree that the liability 
under this Guarantee shall in no manner be affected by any such variations, 
alterations, modifications, waiver, dispensation with or release of security and that no 
further consent of the Guarantor is required for giving effect to any such variation, 
alteration, modification, waiver, dispensation with, or release of security. 

The Lenders shall have full liberty, without notice to the Guarantor and without in any 
way affecting this guarantee, to exercise at any time and in any manner any power or 
powers reserved to the Lenders under the Loan Agreement to enforce or forbear to 
enforce payment of the Loan or any part thereof or interest or other monies due to 
the Lenders from the Borrower or any of the remedies or securities available to the 
Lenders, to enter into any composition or compound with or to grant time or any other 
indulgence or Loan to the Borrower, to give / grant temporary or extra overdrafts or 
other advances / credit facilities to the Borrower and to appropriate payments made 
to it by the Borrower towards repayment / payment of such overdrafts / advances / 
credit facilities from time to time and the Guarantor shall not be entitled to question 
such appropriation or to require the Lenders to appropriate such payments towards 
previous disbursals under the Loan so as to reduce the liability of the Guarantor 
hereunder on account of any such payments and the Guarantor shall not be released 
by the exercise by the Lenders of their liberty in regard to the matters referred to 
above or by any act or omission on the part of the Lenders or by any other matter or 
thing whatsoever which under the law relating to sureties would but for this provision 
have the effect of so releasing the Guarantor and the Guarantor hereby waive in 
favour of the Lenders so far as may be necessary to give effect to any of the 
provisions of this Guarantee, all the surety ship and other rights which the Guarantor 
might otherwise be entitled to enforce. 

The Guarantor also agrees that it will not be entitled to the benefit of subrogation vis-
a-vis securities or otherwise until all the monies due to the Lenders under the Loan 
are fully repaid / paid. 

This Guarantee shall be enforceable against the Guarantor notwithstanding that any 
security or securities comprised in any instrument(s) executed or to be executed by 
the Borrower in favour of the Lenders shall, at the time when the proceedings are 
taken against the Guarantor on this Guarantee, be outstanding or unrealised or lost. 

The Guarantor hereby agrees and give consent to the sale, mortgage, lease, release 
etc. of any of the assets by the Borrower from time to time as may be approved by 
the Lenders or the transfer of any of the assets of the Borrower from one unit to the 
other or to the release or leasing out by the Lenders any or whole of the assets 
charged to the Lenders on such terms and conditions as the Lenders may deem fit 
and this may be treated as a standing and continuing consent for each and every 
individual act of transfer, mortgage, release or lease of any of such assets of the 
Borrower. The Guarantor hereby declares and agrees that no separate consent for 
each such transfer, mortgage, release or lease of any of such assets would be 
necessary in future. 

The Guarant r hereby agrees and declares that the Borrower will be free to avail of 
further cans r other facilities from the Lenders or any other financial institution or 
bank in ddit n to the Loan or to secure the same during the subsistence of this 

For Supertech tmid 

Mr. Yogesh Goswami 
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guarantee and in that event the guarantee herein contained will not be affected or 
vitiated in any way whatsoever but will remain in full force and effect and binding on 

the Guarantor. 

,13. 	The rights of the Lenders against the Guarantor shall remain in full force and effect 
notwithstanding any arrangement which may be reached between the Lenders and 
the other Guarantors, if any, or notwithstanding the release of that other or others 
from liability and notwithstanding that any time hereafter the other Guarantor/s may 
cease for any reason whatsoever to be liable to the Lenders, the Lenders shall be at 
liberty to require the performance by the Guarantor of their obligations hereunder to 
the same extent in all respects as if the Guarantor had at all times been solely liable 
to perform the said obligations. 

To give effect to this Guarantee, the Lenders may act as though the Guarantor were 
the principal debtors to the Lenders. 

The Guarantor hereby declares and agrees that they have not received and shall not, 
without the prior consent in writing of the Lenders receive any security or commission 
from the Borrower for giving this guarantee so long any monies remain due and 
payable by the Borrower to the Lenders under the Loan Agreement. 

The Guarantor shall not in the event of the liquidation of the Borrower prove in 
competition with the Lenders in the liquidation proceedings. 

A certificate in writing signed by a duly authorised official of the Lenders shall be 
conclusive evidence against the Guarantor of the amount for the time being due to 
the Lenders from the Borrower in any action or proceeding brought on this Guarantee 

against the Guarantor. 

This Guarantee shall not be wholly. or partially satisfied or exhausted by any 
payments made to or settled with the Lenders by the Borrower and shall be valid and 
binding on the Guarantor and operative until repayment in full of all monies due to the 
Lenders under the Loan Agreement and/or other Transaction Documents. 

This Guarantee shall be irrevocable and the obligations of the Guarantor hereunder 
shall not be conditional on the receipt of any prior notice by the Guarantor or by the 
Borrower and the demand or notice by the Lenders shall be sufficient notice to or 

demand on the Guarantor. 

The Guarantor's obligations under this Guarantee and Lenders's rights under this 
Guarantee shall not be affected or impaired or waived or precluded for additional or 
future exercise, by any act, omission, circumstance, matter or thing (other than full 
and irrevocable payment of the Outstanding Amount) which, but for this provision, 
would reduce, release or prejudice any of its obligations under this Guarantee or 
which might otherwise constitute a legal or equitable discharge or defence of a 
Guarantor or any other legal or equitable discharge or defence otherwise available to 

it, or ot 	e discharge, impact or affect the obligations of the Guarantor or the 
rights o the enders, including but not limited to (whether or not known to the 

Guaranto or t the Lenders): 

For Supertech L'p1iked. 
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a. 	any time, waiver, composition, forbearance or concession given to the 

Borrower or any other Person; 

	

b. 	any assertion of, or failure to assert, or delay in asserting, any right, power or 
remedy against the Borrower or any other Person, in respect of any security 
for the Loan(s) or under this Guarantee or the Loan Agreement or any other 
Transaction Document or of the Guarantor; 

	

c. 	any amplification, amendment (however fundamental), variation or 
replacement of the provisions of any Loan Document or of any other 
agreement or security between the Borrower and the Lenders, the Guarantor 

or the Borrower; 

	

d. 	any failure of any of the Borrower or the Guarantor to comply with any 

requirement of any law, regulation or order; 

e. 	'bankruptcy, the dissolution, liquidation, reorganization or other alteration of 
the legal status or structure of the Borrower or the Guarantor (as applicable); 

	

f. 	any purported or actual assignment of the Loan(s) by the Lenders to any 

Person; 

the Loan Agreement or any of the other Transaction Documents being in 
whole or in part illegal, void, voidable, avoided, invalid, unenforceable or 

otherwise of limited force and effect; or 

h. 	any failure by any of the Borrower and the Lenders to take, enforce, release, 
discharge, exchange or substitute, or to realise the full value of, any security 
taken in respect of the obligations of the Guarantor herein. 

21. 	Further, the liability of the Guarantor under this Guarantee shall also not be affected 

by: 

any change in the Constitution or winding up of the Borrower or any 
absorption, merger or amalgamation of the Borrower with any other company, 

corporation or concern; or 

any change in the management of the Borrower or takeover of the 
management of the Borrower by Central or State Government or by any other 

authority; or 

acquisition or nationalisation of the Borrower and/or of any of its 
undertaking(s) pursuant to any law; or 

any change in the constitution of the Lenders; or 

th abspce or deficiency of powers on the part of the Guarantor to give 
Gtarant&es and/or Indemnities or any irregularity in the exercise of such 

po 

For Supertech Li 
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The Guarantor undertakes not to revoke this Guarantee during the subsistence of the 
Loan and the Transaction Documents. 

22. 

	

	The Guarantor waives any right the Guarantor may have of first requiring the Lenders 
(or any trustee, agent, receiver or other person acting on behalf of the Lenders), and 
the Lenders shall not be required at any time, to: 

give any notice to, make a demand upon, or take any action against the 
Borrower; 

give any prior notice to the Guarantor with regard to any default by the 
Borrower; or 

proceed against, obtain a judgment, file a proof in a winding-up or dissolution 
of the Borrower, enforce any other rights or security or make a demand or 
claim payment from any Person, before making a claim against the Guarantor 
under this Guarantee. 

23. 	The guarantee and indemnity contained in this Guarantee is each a continuing, 
primary, absolute, unconditional, separate and independent obligation of the 
Guarantor, notwithstanding any settlement of account or the occurrence of any other 
event or thing, and shall remain in full force and effect till such time the Borrower 
repays in full the Loan together with all interest, liquidated damages, front-end fees, 
costs, charges and all other monies that may from time to time become due and 
payable and remain unpaid to the Lenders under the Loan Agreement and other 
Transaction Documents. 

24. 	All payments which the Guarantor is required to make under this Guarantee shall be 
made without any set-off, withholding, reservation, counterclaim, deduction or 
condition. 

25. 	This Guarantee shall be enforceable against the Guarantor notwithstanding that any 
post-dated cheque, negotiable instrument, security and/or securities comprised in 
any instrument(s) executed or to be executed in favour of the Lenders shall, at the 
time when the proceedings are taken against the Guarantor on this Guarantee, be 
outstanding or unrealised or lost. 

26. 	The Lenders and its group companies shall have the paramount right of set-off and 
lien, irrespective of any other lien or charge, present as well •as future, on the 
deposits of any kind and nature (including fixed deposits) held/ balances lying in any 
accounts of the Guarantor, whether in single name or joint name(s), and on any 
monies, securities, bonds and all other assets, documents and properties held by / 
under the control of the Lenders and/or its group companies (whether by way of 
security or otherwise pursuant to any contract entered/ to be entered into by the 
Guarantor in any capacity), to the extent of all outstanding dues, whatsoever, arising 
as a result of any of the Lenders's and/or its group companies' services extended to 
and/or use 	e Guarantor and/or as a result of any other facilities that may be 
granted bythe Lnders and/or its group companies to the Guarantor. The Lenders 
and/ or its gçup 4ompanies are entitled without any notice to the Guarantor to settle 

For 5upertecn 
anv indebted 	hatsoever owed by the Guarantor to the Lenders and/or its group 
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companies, (whether actual or contingent, or whether primary or collateral, or 
whether joint and/or several) hereunder or under any other document/ agreement, by 
adjusting, setting-off any deposit(s) and/or transferring monies lying to the balance of 
any account(s) held by the Guarantor with the Lenders and/or its group companies 
notwithstanding that the deposit(s)/ balances lying in such account(s) may not be 
expressed in the same currency as such indebtedness. 

The Lenders's and its group companies' rights hereunder shall not be affected by the 
Guarantor' bankruptcy, death or winding-up. It shall be the Guarantor' sole 
responsibility and liability to settle all disputes/ objections with -any such joint account 
holders. In addition to the above mentioned right or any other right which the Lenders 
and its group companies may at any time be entitled whether by operation of law, 
contract or otherwise, the Guarantor authorise the Lenders: (a) to combine or 
consolidate at any time all or any of the accounts and liabilities of the Guarantor with 
or to any branch of the Lenders and/or its group companies; (b) to sell any of the 
Guarantor' securities or properties held by the Lenders by way of public or private 
sale without having to institute any judicial proceeding whatsoever and 
retain/appropriate from the proceeds derived there from the total amounts 
outstanding to the Lenders and/or it group companies from the Guarantor, including 
costs and expenses in connection with such sale; and (c) in case of cross currency 
set-off, to convert an obligation in one currency to another currency at a rate 
determined at the sole discretion of the Lenders and/or its group companies. 

Any admission or acknowledgement in writing given or any part payment made by 
the Borrower in respect of the Loan shall be binding on the Guarantor and shall be 
treated as given on behalf of the Guarantor also. 

This Guarantee is in addition to and not by way of limitation of or substitution for, any 
other guarantee(s) that the Guarantor may have previously given or may hereafter 
give to the Lenders (whether alone or jointly with other parties) and this Guarantee 
shall not revoke or limit any such other guarantee(s). 

The Guarantor agrees that any legal action or proceedings arising out of this 
Guarantee may be brought by the Lenders, in its . absolute discretion, in any 
competent court, tribunal or other appropriate forum having jurisdiction. The 
Guarantor shall not exercise any rights which they may have acquired by way of 
subrogation or otherwise, or take any action or make any claim in competition with an 
action or a claim of the Lenders. 

The Guarantor acknowledges and confirms that the Guarantor has read and 
understood the Loan Documents and this Guarantee ae set out and/or referred to in 
the applications submitted by/on behalf of the Borrower to the Lenders. 

Representations and Warranties: 

The Guar or represents and warrants to the Lenders that as of the date hereof: 

i has f II power, competence and authority to issue this Guarantee and 
p rform 'ts obligations under the terms of the Guarantee and has the authority 

For Supertea 	i dassets and to conduct the business, which it conducts and/ or 
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proposes to conduct and has taken all legal and other actions necessary or 
advisable to authorise the execution, delivery and performance of this 
Guarantee; 

b. 	it has been duly and validly executed by the Guarantor and this Guarantee 
constitutes legal, valid and binding obligations of the Guarantor; 

c. 	the entry into, delivery and performance by the Guarantor of and the 
transactions contemplated by, this Guarantee will not result in the existence 
of, nor oblige the Guarantor to create, any encumbrance over all or any of its 
present or future revenues or assets; 

d. 	neither the execution and delivery of this Guarantee nor the performance of 
the obligations of the Guarantor under this Guarantee conflicts or will conflict 
with or result in any breach of any of the terms, conditions or provisions of, or 
violate or constitute a default or require any consent under: 

any law or the constitutional documents of the Guarantor; • or any 
document which is binding upon the Guarantor or on any of its assets; 

any indenture, mortgage, contract, agreement or other instrument or 
arrangement to which it is a party or which purports to be binding upon 
the Guarantor or any of its property or assets, and will not result in the 
imposition or creation of any lien, charge, or encumbrance on, or 
security interest in, any part thereof pursuant to the provisions of any 
such agreement, instrument or arrangement; or 

any statute, rule or regulation or any judgment, decree or order of any 
court, governmental authority, bureau or agency binding on or 
applicable to the Guarantor. 

e. 	all acts, conditions and things required to be done, fulfilled and all 
authorisations required or essential for the execution of this Guarantee or for 
the performance of the Guarantor' obligations in terms of and under this 
Guarantee are performed in order (i) to enable the Guarantor lawfully to enter 
into, exercise its rights under and perform and comply with the obligations 
expressed to be assumed by the Guarantor in this Guarantee, (ii) to ensure 
that the obligations expressed to be assumed by the Guarantor in this 
Guarantee are legal, valid and binding, and (iii) to make this Guarantee 
admissible in evidence in the Court of Law have been done, fulfilled and 
performed and are in full force and effect and further no such authorisation 
has been, or is threatened to be, revoked or cancelled; 

f. 	neither the Guarantor nor any of its properties enjoys any right of immunity 
from set off, suit or execution with respect to such Guarantor' assets or its 
obli ations under this Guarantee; 

9. 
a 

For Superteehl 
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h. 	no litigation, arbitration, administrative or other proceedings are pending or 
threatened against the Guarantor or their assets, which, if adversely 
determined, might have a Material Adverse Effect in relation to the Guarantor; 

the Guarantor has received a copy of the Loan Agreement and each of the 

other Transaction Documents; 

all information communicated to or supplied by or on behalf of the Guarantor 
to the Lenders from time to time in a form and manner acceptable to the 
Lenders, are true and fair / true, correct and complete in all respects as on the 
date on which it was communicated or supplied and nothing has occurred 
since the date of communication or supply of any information to the Lenders 
which renders such information untrue or misleading in any respect; and 

k. 	in the event of any disagreement or dispute between the Lenders and the 
Guarantor regarding the materiality or reasonableness of any matter including 
of any event, occurrence, circumstance, change, fact, information, document, 
authorisation, proceeding, act, omission, claims, breach, default or otherwise, 
the opinion of the Lenders as to the materiality or reasonableness of any of 

the foregoing shall be final and binding on the Guarantor. 

32. 	The Guarantor shall create / provide security as may be considered appropriate by 
the Lenders in favour of the Lenders / the Security Trustee / agent nominated by the 
Lenders and in such manner and form as the Lenders may, in its sole discretion, 
require as security for performance of the obligations of the Borrower and the 
Guarantor, in a form and manner satisfactory to the Lenders. All such security: 

shall not be discharged by intermediate payment by the Borrower / Guarantor 
or any settlement of accounts by the Borrower / Guarantor; 

shall be in addition to and not in derogation of any other security which the 
Lenders may at any time hold in respect of the dues of the Borrower / 

Guarantor; 

shall be available to the Lenders until all accounts between the Lenders and 
the Borrower / Guarantor in respect of the Loan) are discharged in full to the 

satisfaction of the Lenders; 

shall operate as continuing security for all monies, indebtedness and liabilities 
as specified herein notwithstanding the existence of a 'nil' balance or a credit 
balance in the Borrower's account under the Transaction Documents at any 
time or from time to time or at all times or any partial payments or fluctuations 

of accounts. 

33. 	In the everitl  the security furnished by the Guarantor is found to be insufficient / 
incorr ct in value, the Guarantor shall furnish additional security as may be required 
by the ende s. Without prejudice to the above, in the event the security furnished by 
the Gua nto is subsequently found to be of inferior value to that as declared by the 

For Sup @ 111%. q.fitt 	
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under the Loan Agreement and call for repayment / payment of the Outstanding 

Amount. 

The Guarantor hereby agrees that the Lenders has an absolute right to call upon the 
Guarantor to declare on oath the details of its assets and when called upon, the 
Guarantor will unconditionally, within a period of three (3) days, declare on oath, the 
details its assets (whether moveable or immoveable, whether tangible or intangible), 
whether held solely or jointly, and, whether constitutes security for this Guarantee or 
not, in a form and manner satisfactory to the Lenders The Guarantor agrees and 
undertakes that such disclosed assets should not be encumbered or disposed off by 
the Guarantor without the prior written approval of the Lenders, till the Guarantor 
discharge its obligation herein or till the Lenders discharges the Guarantee. 

The Guarantor shall bear all taxes, stamp duties and charges in relation to the 
transactions contemplated under this Guarantee and indemnify the Lenders against 

any loss. 

All documents provided by the Guarantor in connection with this Guarantee are 
genuine. The Lenders may at any time, call for or require verification of originals of 
any / all such copies. Any such copy in possession of the Lenders shall be deemed 

to have been given by the Guarantor. 

The Guarantor shall provide such documents and shall do all such acts, deeds and 
things as may be necessary or required in connection with this Guarantee. 

The Guarantor acknowledges that it has made the representations in Section 31 with 
the intention of inducing the Borrower and the Lenders to enter into the Loan 
Agreement and the other Transaction Documents and that the Lenders has entered 
into the Loan Agreement and the other Transaction Documents on the basis of, and 
in full reliance on, each of such representations set out in this Guarantee. And the 
Guarantor warrants to the Lenders that each of such representations is true and 
correct in all material respects as of the date hereof and that none of the 
representations omit any matter the omission of which makes any such 

representation misleading. - 

The Guarantor shall do or cause to be done anything which aids the exercise of any 
power, right or remedy of the Lenders under this Guarantee including, but not limited 

to the following: 

when requested by the Lenders, execute, acknowledge and deliver or cause 
to be executed, acknowledged or delivered such further instruments, or 
otherwise do or cause to be done anything, in Order to enable the Guarantor 
to comply with its obligations herein and to enable the Lenders to exercise 
any power, right or remedy of the Lenders under this Guarantee; and 

e .in, maintain, comply with and renew when necessary all authorizations 
requ red to enable it to perform its obligations under this Guarantee; or for the 
validi y or enforceability of this Guarantee. 

F4j SuP 	
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sent by Regd. Post/Courier to or left at the last known address of the Guarantor or 
their respective personal representative/s, as the case may be, such demand or 
notice is to be made or given, and shall be assumed to have reached the addressee 
in the course of post, if given by post and no period of limitation shall commence to 
run in favour of the Guarantor until after demand for payment in writing shall have 
been made or given as aforesaid and in proving such notice when sent by post it 
shall be sufficiently proved that the envelope containing the notice was posted and a 
certificate by any of the responsible officers of the Lenders that to the best of his 
knowledge and belief, the envelope containing the said notice was so posted shall be 
conclusive as against the Guarantor even though it was returned unserved on 
account of refusal of the Guarantor or otherwise. 

No course of dealing and no failure or delay by the Lenders in exercising, in whole or 
in part, any power, remedy, discretion, authority or other right under this Guarantee, 
any other Transaction Document or any other agreement shall waive or impair, or be 
construed to be a waiver of or an acquiescence in, such or any other power, remedy, 
discretion, authority or right under this Guarantee or any other Transaction 
Document, or in any manner preclude its additional or future exercise; nor shall the 
action of the Lenders with respect to any default, or any acquiescence by it therein, 
affect or impair any right, power or remedy of the Lenders with respect to any other 

default. 

This Guarantee binds and inures to the benefit of the respective successors and 
assignees of the Guarantor, Borrower and the Lenders, except that the Guarantor 
may not assign or otherwise transfer all or any part of its rights or obligations under 
this Guarantee without the prior written consent of the. Lenders. The benefit of this 
Guarantee may be freely and unconditionally assigned, transferred or otherwise 
disposed of, in whole or in part, by the Lenders to any other Person. 

Any amendment or waiver of, or any consent given under, any provision of this 
Guarantee shall be in writing and, in the case of an amendment, signed by the 

Parties. 

If at any time, any provision of this Guarantee is or becomes illegal, invalid or 
unenforceable in any respect under the law of any jurisdiction, neither the legality, 
validity or enforceability of the remaining provisions of this Guarantee nor of such 
provisions under the law of any other jurisdiction shall in any way be affected or 
impaired thereby. 

It shall be an Event of Default under the Loan Agreement and the Transaction 
Documents if the Guarantor fails to observe or perform any of its obligations under 
this Guarantee, and any such failure continues for a period of 30 (thirty) days after 
the date on which the Lenders notifies the Guarantor and the Borrower of that failure. 

Subject to Clause 47 below, this Guarantee shall be construed and interpreted in 
accordance with the laws of the India. The Parties hereto irrevocably submit to the 
non ex usiVc jurisdiction of Court of Delhi in the event of any dispute in connection 
with, rated to or in any way arising from this Guarantee. 

The Pa'b 	re e to negotiate in good faith to resolve any and all disputes, 
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differences, controversies or claims arising out of or in connection with the 
interpretation, performance or non-performance, or termination of this Guarantee. If 
the negotiations do not resolve the dispute to the reasonable satisfaction of Parties, 
then, the Parties agree that all such disputes, differences, controversies and claims 
shall be resolved through arbitration under the Arbitration and Conciliation Act, 1996. 

The arbitration shall be conducted before a sole arbitrator, who shall be appointed by 
the Lenders in its sole discretion. Such arbitrator shall be retired judge of any High 
Court or Supreme Court of India. 

The seat of the arbitration shall be at Delhi and shall be conducted under and in 
accordance with the Arbitration and Conciliation Act, 1996 and rules made 
thereunder. The language of the arbitration shall be English. 

The award rendered shall be in writing and shall set out the reasons for the 
arbitrator's decision. The award shall allocate or apportion the costs of the arbitration 
as the arbitrator deems fair. The Parties agree that the arbitration award shall be final 
and binding on the Parties. The Parties agree that no Party shall have any right to 
commence or maintain any suit or legal proceedings (other than for interim or 
conservatory measures) until the Dispute has been determined in accordance with 
the arbitration procedure provided herein and then only for enforcement of the award 
rendered in the arbitration. Judgment upon the arbitration award may be rendered in 
any court of competent jurisdiction or application may be made to such court for a 
judicial acceptance of the award and an order of enforcement, as the case may be. 

Notwithstanding the provisions set out in the Guarantee, nothing contained in this 
Guarantee or the Transaction Documents shall operate or be regarded as a waiver, 
renunciation or other modification of any right, privilege, or immunity of the Lenders 
under SARFAESI Act, 2002 or under any other applicable laws. 

Notwithstanding any of the provisions of the Indian Contract Act, 1872 or any other 
applicable law, or any terms and conditions to the contrary contained in the 
Transaction Documents and/or this Guarantee, the Lenders may, at its absolute 
discretion, appropriate any payments made by the Borrower or Guarantor and any 
amounts realised by the Lenders by enforcement of security or otherwise, towards 
the dues payable by the Borrower to the Lenders under the Loan Documents and/or 
any other agreements whatsoever between the Borrower and the Lenders and in any 
manner whatsoever. Notwithstanding any such appropriation by the Lenders towards 
settlement of any dues payable by the Borrower to the Lenders under any other 
agreements between the Borrower and the Lenders, the Guarantor shall continue to 
remain liable to the Lenders for all outstanding/remaining amounts in respect of the 
Loan. 

Disclosure of Information: 

For Supertech Cmi 

The Guarantor agree(s) that in case of the Guarantor failing, in discharging 
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defaulter in such manner and through such medium as the Lenders and/or 
Reserve Bank of India may think fit; 

b. 	The Guarantor hereby agrees and gives consent for the disclosure by the 
Lenders of all or any such information and data relating to the Guarantor or to 
the Loan or defaults, if any, committed by the Borrower/Guarantor in 
discharge of its obligations as the Lenders may deem appropriate and 
necessary to the Credit Information Bureau (India) Limited, Credit Information 
Companies or any institution or any other agencies authorized in this behalf 
by the Reserve Bank of lndia/NHB or any other agencies authorized under 
the Applicable Law; 

c. 	The Guarantor hereby further undertake(s) and acknowledges that- 

the Credit Information Bureau (India) Limited, or any institution or any other 
agency so authorised by the Reserve Bank of India may use, process the 
said information and data disclosed by the Lenders; and 

the Credit Information Bureau (India) Limited, or any institution or any 
other agency may furnish on consideration, the processed information 
and data or products thereof prepared by them to banks, financial 
institutions and other credit grantors as may be specified by the 
Reserve Bank of India in this behalf; 

d. 	The Guarantor hereby gives his/her consent to the Lenders, its officers and 
agents to disclose information relating to the Guarantor and his account(s) 
and/or dealing relationship(s) with the Lenders, including but not limited to 
details of any facilities, any security taken, transactions undertaken and 
balances and positions with the Lenders, to: 

the head office of the Lenders, any of its subsidiaries or subsidiaries of its 
holding company, Affiliates, representative and branch offices in any 
jurisdiction (together with the Lenders, the "Permitted Parties"); 

(ii) 	professional advisers and service providers of the Permitted Parties who are 
under a duty of confidentiality to the Permitted Parties; 

any actual or potential assignee, novatee, transferee, participant or sub-
participant in relation to any of the Lenders's rights and/or obligations under 
any agreement (or any agent or adviser of any of the foregoing); 

any rating agency, insurer or insurance broker of, or direct or indirect provider 
of credit protection to any Permitted Party; 	. 

any court or tribunal or regulatory, supervisory, governmental or quasi-
governmental authority with jurisdiction over the Permitted Parties. 

For SupertechJmjed 
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SCHEDULE I 

 Details 	of 	the 
Lenders 

Lender I: L&T Finance Ltd. a company incorporated under 
the provisions of the Companies Act, 1956, and having its 
registered office at Technopolis, 7th Floor, A- Wing, Plot No. 
- 4, Block - BP, Sector -V, Salt Lake Kolkata WB 700091 
through 	its 	office 	located 	at 	DCM 	Building, 	6th 	Floor, 
Barakhamba Road, New Delhi. And 

, 

Lender 	II: 	L&T 	Housing 	Finance 	Ltd. 	a 	company 
incorporated under the provisions of the Companies Act, 
1956, and having its registered office at L&T House, Ballard 
Estate, N.M. Marg, Mumbai 400001 through its office located 
at DCM Building, 6th Floor, Barakhamba Road, New Delhi. 

 Details 	of 	the 
Borrower 

Ajnara India Limited, a company incorporated under the 
Companies Act, 1956 having its registered address at 	# 
502, 	5th 	Floor 	, 	Sachdeva 	Corporate 	Tower, 	17, 

Karkardooma 	Community Centre, 	Delhi — 	110092 	and 
Corporate 	office 	at 	D 	-247/26, 	Sector-63, 	Noida, 	Uttar 
Pradesh 201301 acting through its authorized director/officer 
Mr. Vinod Kumar Gupta, pursuant to resolution dated 30th  
May 2017. 

 Details 	of 	the 	Co- 
Borrower 

IVR 	Prime 	Developers 	(AVADI) 	Pvt. 	Ltd., 	a 	company 
incorporated under the Companies Act, 	1956 having its 
registered 	office 	at 	M-22/3RT, 	Vijayanagar 	Colony 
Hyderabad TG 500057 and Corporate office at B-28-29 
Sector 	-58 	Noida,UP-201307 	and 	acting 	through 	its 
authorized director Mr. Anand Mani Barthwal pursuant to 
resolution dated 30th  May 2017 	, 

 Details 	of 	the 
Guarantor 

Supertech 	Limited, 	a 	company 	incorporated 	under the 

Companies Act, 	1956 having its registered address at 
1114, Hannkund Chambers,11 Floor, 89, Nehru Place, New 
Delhi — 110019 and a corporate office at Supertech House, B 
28-29, Sector 58, Noida— 201307 through its authorized 
director Mr. Yogesh Goswami, pursuant to resolution dated 

 

or 

Loan 	amount 	and 
rate of interest 

1.--- 

Li Supertech 	ite 

Rupee Term Loan aggregating to upto Rs.235,00,00,000/-
(Rupees Two Hundred Thirty Five Crores only) by Lender I 
which shall comprise of the following two (2) tranches, each 
of which tranche may be drawn in one or more multiple sub-
tranches:- 
Tranche 	I 	— 	of 	an 	aggregate 	amount 	of 	upto 
Rs.25,00,00,000/- (Rupees Twenty Five Crores only) 
Tranche 	ll 	, —of 	an 	aggregate 	amount 	of 	upto 
Rs.210,00,00,000/- (Rupees Two Hundred Ten Crores only) 
The amount under Tranche I & II may be inter se changed at 
the discretion of the Lender I 	such 	that the aggregate 
exposure under Loan does not exceed Rs.235,00,00,000/- 
(Rupees Two Hundred Thirty Five Crores only). 

	Authorise 
Supertech Limited 
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For Supertech Li 

Authorise 

AND 
Rupee Term Loan aggregating to upto Rs.115,00,00,000/- 
(Rupees One Hundred Fifteen Crores only) by Lender II. 

Rate of Interest— 
The Loan by Lender I & II will carry a fixed interest rate / 

coupon of 13% p.a. payable monthly. 

 Details 	of 	Term 

Sheet 	(date 	& 	ref. 

no.) 

May 26, 2017 
Ref No: SAN515488 

 Date 	of 	Loan 

Agreement 9th June 2017 

SCHEDULE II  

A residential project of the Borrower being developed in the name of "Ajnara Ambrosia" 

situated at GH-01, Sector 118, Noida, U.P. 

IN WITNESS WHERE of the Guarantor have hereunto set their respetive hnds on the 

day, month and year first hereinabove written. 

Signed and Delivered by 	 ] 

The above named Guarantor 	 ] 

Supertech Limited 	 ] 

Through their authorized director(s) Mr. Yogesh Goswami] 

Vide board resolution dated 	] 

Supertech Limited 

Mr. Yogesh Goswami 

16 
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Maithili Moondra

From: Jay Bhupali <jaybhupali@ltfs.com>

Sent: 30 December 2022 18:45

To: CIRP Supertech Non Eco-Village 2

Cc: Gaurav Luhadia; Ruchir Jauhari; Aparna Rawat; Hitesh Goel; teamsupertech

Subject: Re: L&T Housing Finance Limited (LTHF) - Financial Creditor Claim update

Attachments: Order- 12.09.22.pdf; Order- SC-23.01.2019.pdf; Axis Bank Limited v. Edu Smart Services Private 

Limited.pdf; Andhra Bank Vs F. M. Hammerele Textile Ltd..pdf

Dear Mr Goel 

This is with reference to your email dated November 16, 2022 admitting our claims of INR 18,957,734,490 & 
surprising and shocking email dated 19 December 2022, whereby, you have unfairly reversed your earlier final
claim admission and baselessly rejected our claim of INR 6,30,04,98,903 (Indian Rupees Six Hundred and Thirty
Crores Four Lakhs Ninety Eight Thousand Nine Hundred and Three only). That the said claims pertain to the
loans extended by our company to Poise Realtech Private Limited and Ajnara India Limited and IVR Prime
Developers, whereby Supertech Limited had duly executed Corporate Guarantees in favour of our company for 
securing the aforesaid loans. You may be aware that under both the loans, the Principal Borrowers and the
Corporate Guarantor i.e. Supertech Limited have already defaulted in paying the  amount due towards our
company in terms of the Loan Agreements, financing documents and the Deeds of Corporate Guarantees. You
may also be aware that Corporate Insolvency Resolution Process (“CIRP”) has already been initiated against
Ajnara India Limited. 

As you may be aware, the IDBI Trusteeship Services Limited v. Mr. Abhinav Mukherji & Ors, C.A. (AT)
(INS.) No. 356 of 2022 (“IDBI Trusteeship”) was challenged before the Hon’ble Supreme Court in Civil Appeal
No. 6268 of 2022, whereby vide an order dated 12 September 2022, the Hon’ble Supreme Court has stayed 
operation of the the same. It is also pertinent to note that in IDBI Trusteeship, the Appeal was dismissed on the
ground that the Appellant  had acted hand in gove with the Borrower to the detriment of homebuyers and most
important ground that the Appellant is a ‘related party’ of the Corporate Debtor, and hence, the Appellant would
be in the position to control the affairs of the Corporate Debtor. In the present scenario, our company is has
nowhere even remotely acted in concert with the  Borrower  and it is a undisputed fact that our company not a
related party of either the Corporate Debtor or the Corporate Guarantor and that only creditor-surety relationship 
exists between our company and the Corporate Guarantor. Therefore, in view of the aforesaid, the facts of IDBI 
Trusteeship are different and cannot be applied to the while admitting our claims  

That our company’s claims including the claims against Ajnara India Limited and IVR Prime Developers for the
default committed by them were already admitted by you vide an email dated 16 November 2022 and that the
rejection of the same at a belated stage is untenable. 

In addition, you may also be aware that the Hon’ble NCLAT in Axis Bank Limited v. Edu Smart Services
Private Limited, Company Appeal (AT) (Insolvency) No. 302 of 2017, had held that for the creditor to lodge
its claim with the Interim Resolution Professional, it’s not necessary that the creditor should have invoked the
corporate guarantee prior to initiation of CIRP of corporate guarantor. The Hon’ble NCLAT further rejected the
arguments that for such claim to be admitted, the creditor is required to serve a demand notice on the corporate
guarantor or the creditor’s debt has to be due and payable. The Hon’ble NCLAT held that the claim of the creditor 
should be as on the date of initiation of the CIRP (date of order of admission and moratorium) and any person
who has a right to claim payment, as defined under Section 3(6) of the Insolvency and Bankruptcy Code, 2016,
is supposed to file the claim whether matured or unmatured. The question as to whether there is a default or not
is not to be seen. You may also be aware that an appeal challenging the said judgment, was dismissed by the
Hon’ble Supreme Court vide an order dated 23 January 2019. 

Further, in Andhra Bank v. M/s F.M. Hammerle Textile Ltd., Company Appeal (AT) (Insolvency) No. 61 of
2018, the Hon’ble NCLAT observed that “it is not necessary that all the claims as are submitted by the Creditor
should be a claim matured on the date of initiation of Resolution Process/admission, even in respect of debt,
which is due in future on its maturity, the ‘Financial Creditor’ or ‘Operational Creditor’ or ‘Secured Creditor’ or
‘Unsecured Creditor’ can file such claim. Therefore, the definition of ‘Claim’ as defined under Section 3(6) is to
be read along with Section 13 read with Section 15 of the ‘I&B Code’.” 

In view thereof, it is submitted that it is a settled legal position that claims can be admitted even in cases where
corporate guarantees have not been invoked. 
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In view of the settled legal position as aforesaid, the rejection of our company’s claims is contrary to law and 
therefore, we request you to kindly admit the claims amounting to INR 6,30,04,98,903 (Indian Rupees Six 
Hundred and Thirty Crores Four Lakhs Ninety-Eight Thousand Nine Hundred and Three only) there by 
taling the total admitted claims to INR 18,957,734,490 (Subject to upward revisions on clarifications to be 
provided by  company) which are due and payable to our company namely L&T Finance Limited and confirm 
the admission of our claims, at the earliest.  

Jay Bhupali 

Chief Manager - Legal, Special Situations Group 

L&T Financial Services 

 
 
On Fri, Dec 23, 2022 at 7:16 PM CIRP Supertech Non Eco-Village 2 <cirpsupertech.nonev2@gmail.com> 
wrote: 
Dear team, 
 
As you are aware, we have been following from quite some time, we would like to let you know that we have 
now concluded the claim verification process, based on the available details and information provided by 
you, below are the amounts of claim filed, admitted and not admitted for your records: 
  
The revised amount of Claim stands as below: 
Amount of Claim filed: INR 19,635,316,080 
Amount of Claim admitted: INR 12,746,538,316 
Amount of Claim not admitted: INR 6,888,777,764 
  
Please find the borrower wise, project wise break-up of amounts: 

Name of Borrower  Project Name  Type of Facility   Amount 
claimed  

 Amount of 
claim admitted  

Supertech Limited  Eco village I; North eye, Capetown; 
Crown tower; Upcountry  Term Loan    4,105,971,029      3,744,127,210 

Total (A)          4,105,971,029      3,744,127,210 

Poise Realtech Pvt. Ltd  Up Country & Capetown  Corporate 
Guarantee    2,479,943,863                        -    

Perpendicular Construction 
Pvt Ltd  Eco-Village-II, III & Golf counrty  Corporate 

Guarantee    1,317,080,249      1,285,873,611 

Coast Realtors Pvt Ltd  Radient Tower  Corporate 
Guarantee    1,008,956,076         984,691,720 

Brownish Reality Pvt Ltd  Eco-Village-I  Corporate 
Guarantee    1,974,785,711      1,922,464,610 

Coast Town planners Pvt 
ltd  North Eye  Corporate 

Guarantee    2,475,535,096      2,416,508,664 

Mabsoot Buildhomes India 
Pvt ltd  North Eye  Corporate 

Guarantee    2,452,489,015      2,392,872,500 

Ajnara & IVR Prime 
developers 

Ajnara Ambrosia 
Ajnara Panorama 

Corporate 
Guarantee    3,820,555,040                        -    

Total (B)         15,529,345,051     9,002,411,105 

Grand Total (A+B)         19,635,316,080   12,746,538,316 

 
Do let us know in case of any queries. 
 
 

For or on behalf of, 

Hitesh Goel 
Interim Resolution Professional of Supertech Limited 
Insolvency Professional Registration no.: IBBI/IPA-001/IP-P01405/2018-2019/12224 
AFA Certificate Number: AA1/12224/02/160223/103895 (Valid till 16 February 2023) 
  
Registered Address: 
C4/1002 The Legend Apartments, 
Sector 57, Gurgaon, 
Haryana ,122011 
E-mail: iphiteshgoel@gmail.com 
  
Correspondence Address: 
Supertech Limited 
21st-25th Floor, E-Square, Plot No. C2, 
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2018 SCC OnLine NCLAT 465

In the National Company Law Appellate Tribunal

(BEFORE SUDHANSU JYOTI MUKHOPADHAYA, CHAIRPERSON AND BANSI LAL BHAT, MEMBER 
(JUDICIAL))

Company Appeal (AT) (Insolvency) No. 304 of 2017

[Arising out of Order dated 27  November, 2017 passed by the Adjudicating 
Authority (National Company Law Tribunal), Allahabad Bench in CA No. 159/2017 

in CP No. 24/ALD/2017] 

In the Matter of:

Export Import Bank of India Centre One Building, Floor 21, World 
Trade Centre, Cuffe Parade, Mumbai - 400 005 … Appellant; 

Versus

Resolution Professional JEKPL Private Limited Plot No. 51, 
Knowledge Park II, Greater Noida, Gautam Buddha Nagar - 
201306 Uttar Pradesh, India … Respondent. 

Present:

For Appellant: Mr. Pallav Shishodia, Senior Advocate with Mr. Ashish Rana, 
Advocate.

For Respondent: Mr. Rohit Chaudhary, Advocate. Mr. Nesar Ahmad, PCS.

Mr. A.S. Chandhiok, Senior Advocate with Mr. Dhiraj Nair, Mr. Mohit Bakshi and Mr. 
Kumar Kislay, Advocates for Resolution Applicant. 

With

Company Appeal (AT) (Insolvency) No. 16 of 2018

[Arising out of Order dated 15  December, 2017 passed by the Adjudicating 
Authority (National Company Law Tribunal), Allahabad Bench in CA No. 223/2017 

in CP No. 24/ALD/2017] 

In the Matter of:

Export Import Bank of India Centre One Building, Floor 21, World 
Trade Centre, Cuffe Parade, Mumbai - 400 005 … Appellant; 

Versus

Resolution Professional JEKPL Private Limited Plot No. 51, 
Knowledge Park II, Greater Noida, Gautam Buddha Nagar - 
201306 Uttar Pradesh, India … Respondent. 

Present:

For Appellant: Mr. Pallav Shishodia, Senior Advocate with Mr. Ashish Rana, 
Advocate.

For Respondent: Mr. Rohit Chaudhary, Advocate. Mr. Nesar Ahmad, PCS.

Mr. A.S. Chandhiok, Senior Advocate with Mr. Dhiraj Nair, Mr. Mohit Bakshi and Mr. 
Kumar Kislay, Advocates for Resolution Applicant. 

And

Company Appeal (AT) (Insolvency) No. 302 of 2017

[Arising out of Order dated 27  August, 2017 passed by the Adjudicating 
Authority (National Company Law Tribunal), Principal Bench, New Delhi in CP IB-

102(PB)/2017] 

In the Matter of:

th

th

th
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Axis Bank Limited, Having its registered Office at: Trishul, 3  
Floor, Opposite Samartheshwar Temple, Law Garden, 
Ellisbridge, Ahmedabad - 380006, Gujarat and Strssed Assets 
Department (North) At Plot No. 114, Tower 1, IV Floor, Sector 
128, Noida And acting through its Corporate Banking Branch-
Delhi, Red Fort Capital Parsvnath Tower, 2  Floor, Gole Market, 
New Delhi - 110001 Through its Assistant Vice President … 
Appellant; 

Versus

Edu Smart Services Private Limited Having its registered Office at 
L-74, Mahipalpur Extension, New Delhi - 110037 Through its 
Resolution Professional … Respondent. 

DBS Bank Limited Having its Head Office at 12 Marina Boulevard, 
Marina Bay Financial Centre, Tower III, Singapore - 018982 and 
Registered address at Ground Floor, Express Towers, Nariman 
Point, Mumbai - 400021 and Its Branch Office at Capital Point, 
Baba Kharak Singh Marg, Connaught Place, New Delhi - 110001 
… Proforma Respondent. 

Present:

For Appellant: Mr. Amit Sibal, Senior Advocate with Mr. Shantanu Chaturvedi, Mr. 
Rajeev Khatana, Advocates and Mr. Jogendra, Legal Manager, Axis Bank. 

For Respondents: Dr. U.K. Choudhary, Senior Advocate with Mr. Ajay Jain, Mr. 
Himanshu Vij, Advocates for CoC. 

Ms. Vatsala Kak, Ms. Charu Sharma and Ms. Ritu Rastogi, Advocates for Resolution 
Professional.

Company Appeal (AT) (Insolvency) No. 304 of 2017; Company Appeal (AT) 
(Insolvency) No. 16 of 2018 and Company Appeal (AT) (Insolvency) No. 302 of 

2017 

Decided on August 14, 2018

The Judgment of the Court was delivered by

SUDHANSU JYOTI MUKHOPADHAYA, CHAIRPERSON:— Two appeals preferred by ‘Export 
Import Bank of India’ (hereinafter referred to as ‘EXIM Bank’) relates to Corporate 
Insolvency Resolution Process initiated against ‘JEKPL Private Limited’, whereas appeal 
preferred by ‘Axis Bank Limited’ relates to Corporate Insolvency Resolution Process 
against ‘Edu Smart Services Private Limited’. However, as the question of law is 
common, they were heard together and are decided by this common judgment. 

EXIM Bank v. Resolution Professional, JEKPL Private Limited: 

2. The JEKPL Pvt. Ltd. filed an application under Section 10 of Insolvency and 
Bankruptcy Code, 2016 (hereinafter referred to as ‘I&B Code’) for initiation of 
Corporate Insolvency Resolution Process against itself. It was admitted by the 
Adjudicating Authority (National Company Law Tribunal), Allahabad Bench and one Mr. 
Mukesh Mohan was appointed as Resolution Professional replacing one Mr. Dinkar T. 
Venkatasubramanian. 

3. Pursuant to the advertisement, the creditors including ‘Financial Creditors’ and 
‘Operational Creditors’ filed their respective claim including EXIM Bank. However, the 
EXIM Bank was not treated to be the ‘Financial Creditor’. 

4. EXIM Bank filed an application under Section 60(5), before the Adjudicating 
Authority for direction to the Resolution Professional to treat its claim as ‘Financial 
Debt’ and to include the EXIM Bank in the ‘Committee of Creditors’ with voting share 
proportionate to its amount of claim. It was alleged that the Resolution Professional 
through its email communicated decision dated 04.08.2017 rejecting claim of EXIM 

rd

nd
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Bank as a ‘Financial Creditor’ without calling for any explanation including the 
objections/comments from it. 

5. Case of the EXIM Bank is that it disbursed Dollar Loan to the tune of US$ 50 
Million to a Netherland based company, namely, Jubilant Energy N.V., (‘JENV’ for 
short) (Principal Borrower) by its Letter dated 13.04.2011 as modified by letter dated 
18.05.2011 for which ‘Corporate Guarantee’ was executed by the Jubilant Enpro 
Private Limited (‘JEPL’ for short) on 01.08.2011 in favour of the EXIM Bank. 
Contractual obligation of ‘JEPL’ (Corporate Guarantor) was further secured by the 
execution of ‘Corporate Guarantor Guarantee’ with ‘Counter Corporate Guarantee’ by 
JEKPL (Corporate Debtor) on 01.08.2011 in favour of the EXIM Bank. 

6. The EXIM Bank invoked its ‘Counter Corporate Guarantee’ on 30.03.2017 which 
led to the present dispute and its claim to treat it as a ‘Financial Creditor’ has not been 
accepted by the Resolution Professional. 

7. The EXIM Bank declared the amount of loan advanced to Principal Borrower 
(JENV, Netherlands) as Non-Performing Asset (NPA) on 17.05.2016. Therefore, the 
EXIM Bank recalled the loan facilities advanced to JENV by letter dated 30.03.2017. 
Consequently, it had invoked its ‘Corporate Guarantee’ as well as the ‘Counter 
Corporate Guarantee’ against the JEPL and JEKPL by its letters dated 30.03.2017. 
Thus, according to EXIM Bank Principal Borrower having defaulted and the liability of 
Corporate Guarantee as ‘Counter Corporate Guarantee’ being joint and co-extensive 
with Principal Borrower, the EXIM Bank comes within the meaning of ‘Financial 
Creditor’ of JEKPL (Corporate Debtor), in terms of Section 5(7) r/w Section 5(8)(h) of 
I&B Code. 

8. The Adjudicating Authority by the impugned order dated 27.11.2017 taking into 
consideration the objection raised by the ‘Resolution Professional’ and the ‘Committee 
of Creditors’, affirmed the decision of the Resolution Professional and rejected the 
claim of EXIM Bank. 

9. The question arises for consideration is as to whether the EXIM Bank, which has 
been provided with ‘Counter Corporate Guarantee’ by JEKPL (Corporate Debtor) comes 
within the meaning of ‘Financial Creditor’? 

Stand of EXIM Bank:—

10. Mr. Pallav Shishodia, learned senior counsel for EXIM Bank referred to loan 
agreement dated 01.08.2011 entered by the parties with the EXIM Bank and 
submitted that the Dollar Loan in question was granted to ‘Jubilant Energy N.V., 
Netherlands’ (JENV). There is inter-relationship between ‘Jubilant Energy N.V., 
Netherlands’ (JENV) with ‘Jubilant Energy (Holding) B.V.’ (JEHBV), ‘Jubilant Enpro 
Private Limited’ (JEPL), ‘Jubilant Energy (Kharsang) Private Limited’ (JEKPL) and 
‘Jubilant Offshore Drilling Private Limited’ (JODPL) who are members of group entities 
and overall corporate structure of the said Jubilant Group. According to the learned 
senior counsel, in terms of the agreements dated 01.08.2011, the Counter Guarantee 
granted in favour of EXIM Bank on behalf of Principal Borrower jointly and severally by 
the Corporate Guarantor and Courter Corporate Guarantor, the EXIM Bank comes 
within the meaning of ‘Financial Creditor’ as defined in Section 5(7) r/w Section 5(8)
(h) of I&B Code. 

Stand of Successful Resolution Applicant:—

11. According to learned senior counsel for the Resolution Applicant, EXIM Bank is 
not covered within the definition of ‘Financial Creditor’ under Section 5(7) r/w Section 
5(8) of the I&B Code. It was submitted that ‘Financial Debt’ defined under Section 5
(8) means a debt which is disbursed against the consideration for time value of the 
money. The EXIM Bank has not disbursed any amount (including interest) against the 
consideration for time value of money to the ‘Corporate Guarantor’ i.e. JEPL or the 
‘Counter Corporate Guarantor’ i.e. JEKPL. The Corporate Debtor (JEKPL) has only 
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furnished ‘Counter Corporate Guarantee’ for due performance and discharge of JEPL's 
obligations and liabilities in respect of Corporate Guarantee furnished by it. 

12. Further, according to learned senior counsel the ‘Counter Guarantee’ do not fall 
in the ambit of Section 5(8)(a) to (h) of the I&B Code. Section 5(8)(h) deals with 
counter indemnity obligation in respect of a guarantee, provided the same was issued 
by a bank or financial institution, and not by a company incorporated under the 
Companies Act. 

13. According to the learned senior counsel, JEKPL is neither regulated by the 
Reserve Bank of India nor governed or licensed under the Banking Regulation Act. For 
the purposes of Section 5(8)(h), JEKPL can neither be considered as a bank nor as a 
financial institution. Therefore, both the requirements of Section 5(8) are not met. 

14. It was further submitted that ‘Counter Corporate Guarantee’ is not liable for any 
‘Financial Debt’ owed to EXIM Bank. As a matter of fact the liability, if any, of JEKPL, in 
its capacity as a Counter Guarantor, would come into effect only when the Corporate 
Guarantor (JEPL) has defaulted in its obligations under the Corporate Guarantee. The 
further plea has been taken that debts under ‘Counter Corporate Guarantee’ become 
due only on valid invocation and are limited as per the provisions of ‘Counter 
Corporate Guarantee’. 

Analysis of Case of EXIM Bank

15. It is not in dispute that the term loan of US$ 50 million was granted by ‘EXIM 
Bank’ to ‘Jubilant Energy N.V., Netherlands’ (JENV) under Appellant's ‘Overseas 
Investment Finance Program’ by Sanction Letter dated 13.04.2011 as modified by 
subsequent letter dated 11.04.2011. 

16. The said term loan was secured by a ‘Corporate Guarantee’ executed by JEPL in 
favour of Appellant - EXIM Bank on 01.08.2011. The liability of JEPL under its 
‘Corporate Guarantee’ is limited to the amount which could be realized from 
investments held by its subsidiaries such as ‘Jubilant Energy (Kharsang) Private 
Limited’ (JEKPL), ‘Jubilant Offshore Drilling Private Limited’ (JODPL), ‘Jubilant Oil & 
Gas Private Limited’ and ‘Jubilant Energy (NELP-V) Private Limited’. 

17. The obligation of JEPL was further secured by execution of ‘Counter Corporate 
Guarantee’ by JEKPL in favour of the Appellant on 01.08.2011. The JEKPL executed the 
‘Counter Corporate Guarantee’ to ensure the fulfillment of JEPL's obligation wherein 
JEPL has guaranteed the term loan facility availed by JENV and JEBHV. Therefore, as 
per terms of ‘Counter Corporate Guarantee’, JEKPL's obligation also is limited to the 
amount of the value of investments, assets and receivables therefrom from JEHBV, 
JENV, JODPL, Jubilant Oil & Gas Pvt. Ltd., Jubilant Energy (NELP-V) Pvt. Ltd. and itself. 

18. The ‘Deed of Guarantee’ dated 01.08.2011 was executed between the ‘Principal 
Borrower’ - ‘JENV, Netherlands’ and Appellant - ‘EXIM Bank’ by sanction of Dollar Loan 
to the tune of US$ 50 Million. 

19. On the same date i.e. 01.08.2011 a ‘Deed of Guarantee’ was executed at Noida 
by JEPL in favour of Appellant EXIM Bank. In Schedule II, JENV, Netherlands has been 
shown to be the borrower in whose favour loan has been sanctioned by the EXIM Bank. 
In the said Deed of Guarantee it is mentioned that the general condition in annexure 
therein forms integral part of ‘Counter Guarantor Agreement’ and bound to all the 
parties therein. 

20. Simultaneously, on 01.08.2011 another ‘Deed of Counter Guarantee’ was 
executed by ‘Jubilant Energy (Kharsang) Pvt. Ltd’ (JEKPL). In the said ‘Deed of 
Counter Guarantee’ JENV, Netherlands has been shown as the ‘Principal Borrower’ in 
Schedule II, having granted Dollar Loan by the EXIM Bank aggregating to US$ 50 
Million. It is also mentioned therein that in consideration of EXIM Bank granting the 
loan to the ‘Principal Borrower’, JEPL at the request of the ‘Principal Borrower’, has 
agreed to execute and deliver its ‘Counter Guarantee’ in favour of EXIM Bank for the 
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due performance and discharge by JEPL of its obligations and liabilities to EXIM Bank 
in respect of the Guarantee in the manner shown therein. In Schedule I, JEKPL has 
been shown to be a’ Counter Guarantor’. In Schedule II, JENV has been shown to be a 
‘Principal Borrower’ and Appellant - EXIM Bank has been shown to have been granted 
Dollar Loan in favour of the ‘Principal Borrower’. 

21. From the cross checking of the respective deeds of JEPL and JEKPL, we find that 
both are liable jointly and severally as ‘Principal Debtor’ for the EXIM Bank. Thus, the 
‘Corporate Counter Guarantee’ in question in respect of due performance and 
discharge of obligations and liabilities of JEPL to EXIM Bank, essentially comes within 
the ambit of its ‘Supplementary/Additional Guarantee’. 

22. If the General Condition No. 6 & 10(iii)(iv) in one of the Guarantee Deed dated 
01.08.2011 is seen, we find that to give effect to the Guarantee, EXIM Bank has been 
allowed to act and the Guarantors of the ‘Principal Borrower’ are jointly and severally 
liable with the ‘Principal Borrower’. 

23. There is admitted default by ‘Principal Borrower’ - JENV, Netherlands and 
JEHNV in the payment of respective Dollar Loans. The account of JEHNV has been 
declared NPA since 01.05.2016 and JENV since 07.05.2016. The liability under both 
the ‘Corporate Guarantee’ has been acknowledged by JEKPL in its Annual Report for 
the year 2016-17. 

24. Therefore, for all purpose we find that the ‘Counter Corporate Guarantee’ given 
by Corporate Debtor (JEKPL) amounts to ‘Guarantee’. 

Axis Bank Limited v. Edu Smart Services Private Limited:— 

25. One DBS Bank Limited filed an application under Section 7 against Edu Smart 
Services Private Limited (Corporate Debtor) which was admitted. Pursuant to the 
public announcement, the claims invited on 27.06.2017. Appellant - ‘Axis Bank Ltd.’ 
submitted its claim in prescribed Form C alongwith supporting documents before the 
Resolution Professional for amount aggregating to Rs. 396,76,07,676.68/-. 

26. On 22.07.2017, the Resolution Professional rejected the claim of the Appellant 
on the ground that the ‘Corporate Guarantee’ cannot be invoked during ongoing 
Corporate Insolvency Resolution Process and order of moratorium. 

27. The Axis Bank Ltd. submitted updated claim on 11.08.2017 in Form C 
explaining the position of law to the Resolution Professional, which was rejected by 
Resolution Professional by email dated 06.09.2017 stating that the ‘so-called claim’ of 
the Appellant cannot be accepted/estimated/entertained in accordance with the 
provisions of law and facts. The Appellant - ‘Axis Bank Ltd.’, thereafter, filed an 
application under Section 60(5) before the Adjudicating Authority (National Company 
Law Tribunal), Principal Bench, New Delhi to set aside the decision of the Resolution 
Professional. 

28. The Adjudicating Authority by impugned order dated 27.12.2017 rejected the 
claim holding that the claim of Appellant - ‘Axis Bank Ltd.’ was contingent on the date 
of commencement of Corporate Insolvency Resolution Process in respect to the 
Corporate Debtor, therefore, the same cannot be accepted as ‘Financial Debt’ of the 
Corporate Debtor. The Adjudicating Authority further held that moratorium imposed 
under Section 14 in respect of Corporate Debtor applies at time of invocation of the 
Corporate Guarantee. 

29. The questions arises in the present case are:— 

(i) Whether the ‘Axis Bank Ltd.’ was also ‘Counter Corporate Guarantor’, comes 
within the meaning of ‘Financial Creditor’ as defined under Section 5(7) & (8) of 
I&B Code? and 

(ii) Whether invocation of Corporate Guarantee has any relationship with claim of a 
Financial Creditor? 
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30. Learned senior counsel for Axis Bank Ltd., referring to Master Restructuring 
Agreement and the Corporate Guarantee, submitted that the terms and conditions 
shown therein show that the Appellant ‘Axis Bank Ltd.’ come within the definition of 
‘Financial Creditor’ of ‘Edu Smart Services Pvt. Ltd.’ (Corporate Debtor). 

31. A Master Restructuring Agreement was executed by one ‘Educomp Solutions 
Limited’ on 25.03.2014 with the Axis Bank Ltd. for restructuring and reconstitution of 
the existing loans and working capital facilities given to it by consortium of lenders. 
Thereafter, three addendums dated 03.09.2014, 29.09.2014 and 31.03.2015 were 
signed between the ‘Educomp Solutions Limited’ and ‘Axis Bank Ltd’. 

32. A Security Trustee Agreement was executed on 03.06.2015 between Axis Bank 
Ltd. and the Principal Borrower pursuant to Master Restructuring Agreement 
appointing SBICAP and lenders under Master Restructuring Agreement and the 
SBICAP Loan Agreement. 

33. The Corporate Guarantee dated 03.06.2015, by the Appellant - Axis Bank Ltd. 
reached between ‘Edu Smart Services Pvt. Ltd.’ (Corporate Debtor) in favour of 
SBICAP Trustee Ltd., therein it stipulated as follows:— 

“CORPORATE GRARANTEE

THIS CORPORATE GUARANTEE executed at New Delhi this 3  day of June 
2015 (“this Guarantee”) by

EDU SMART SERVICES PRIVATE LIMITED, a company registered under the 
Companies Act, 1956 (1 of 1956) having its Corporate Identity Number 
U80902DL2009PTC191840 and having its Registered Office at L-74, Mahipal Pur 
Extension, New Delhi-110037, India (hereinafter referred to as the “Guarantor”, 
which expression shall, unless it be repugnant to the subject or context thereof, 
include its successors in title and permitted assigns).

IN FAVOUR OF

SBICAP TRUSTEE COMPANY LIMITED, a company incorporated under the 
company Act, 1956 (1 of 1956) and having its Registered Office at 202, Maker 
Tower “E” Cuffe Parade, Mumbai-400005, in the state of Maharashtra, India and its 
corporate office at Appeejay House, 6  Floor, West Wing, 3 Dinshaw Wachha Road, 
Churchgate, Mumbai-400 020, in the state of Maharashtra, India and its branch 
office at 424-425, 4  Floor, World Trade Centre, Babar Lane, New Delhi-110 001, 
India (hereinafter referred to as the “Security Trustee”, which expression shall, 
unless it be repugnant to the subject or context thereof, include its successors, 
assigns, substitutes and replacements) in its capacity as the Security Trustee acting 
for the benefit of the CDR Lenders and Standard Chartered Bank as the Non CDR 
Lender, as detailed in Schedule I.”

34. The terms of the guarantee show that in the event of any default on the part of 
the Principal Borrower in payment or repayment and reimbursement of any of the 
monies referred to in the same or in the event of any default on the part of the 
Borrower to comply with or perform any of the terms, conditions and covenants 
contained in the Restructuring Documents, the Guarantor (Edu Smart Services Pvt. 
Ltd.) shall, upon demand from the Security Trustee/Lenders, forthwith pay to the 
Security Trustee/Lenders without demur all the amounts payable by the ‘Principal 
Borrower’ under the Restructuring Documents. In clause 12 of the Terms of Guarantee 
for giving effect to the Guarantee, the Security Trustee/Lenders have been allowed to 
act as if the Guarantor (Edu Smart Services Pvt. Ltd.) was the ‘Principal Debtor’ to the 
Lenders. As per clause 21 of Terms of Guarantee, the Guarantee shall be a continuing 
one and shall remain in full force and effect till such time the ‘Principal Borrower’ 
repays in full the Loans together with all interest, liquidated damages, costs, charges 
and all other monies that may be payable. 

35. Schedule I to the Corporate Guarantee dated 03.06.2015 provides the 
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‘Particulars of Lenders’. Part I relates to ‘Particulars of the CDR Lenders’, while Part A 
under the same relates to ‘Particulars of the CDR Term Loan Lenders’, Part B related to 
‘Particulars of the CDR Working Capital Lenders’ and Part C relates to ‘Particulars of 
Corporate Lenders’, which reads as follows:— 

“SCHEDULE I

PARTICULARS OF LENDERS

PART I - PARTICULARS OF THE CDR LENDERS PART A - PARTICULARS OF THE 
CDR TERM LOAN LENDERS

1) CANARA BANK, a body corporate constituted by and under the Banking 
Companies (Acquisition & Transfer of Undertakings) Act, 1970 and having its Head 
Office at Canara Bank Buildings, 112 JC Road, P.B. No. - 6648, Bangalore - 560002, 
Karnataka, India and having its Prime Corporate Branch-II, Barakhamba, World 
Trade Tower, 2  Floor, New Delhi, India (hereinafter referred to as the “CB”, which 
expression shall unless it be repugnant to the subject or context thereof include its 
successors and assigns);

X X X 

PART B - PARTICULARS OF THE CDR WORKING CAPITAL LENDERS

1) AXIS BANK LIMITED, a company incorporated under the Companies Act, 
1956 and a banking company within the meaning of Section 5(c) of the Banking 
Regulation Act, 1949 and having its Registered Office at Trishul, Opp. 
Samartheswar Temple, Law Garden, Ellisbridge, Ahmedabad 380 006 in the State of 
Gujarat, India and having its Central Office at Axis House, 2  Floor, Wadia 
International Centre, Pandurang Budhkar Marg, Worli, Mumbai 400025, in the State 
of Maharashtra, India and Mini Credit Management center at Ground Floor, Shop No. 
1-6 & 8-10, Ninex Time Centre Suncity, Sector 54, Golf Course Road, Gurgaon-
122002, in the State of Haryana, India (hereinafter referred to as “Axis”, which 
expression shall unless it be repugnant to the subject or context thereof include its 
successors and assigns);

X X X 

PART C - PARTICULARS OF THE CORPORATE LENDERS

2) AXIS BANK LIMITED, a company incorporated under the Companies Act, 
1956 and a banking company within the meaning of Section 5(c) of the Banking 
Regulation Act, 1949 and having its Registered Office at Trishul, Opp. 
Samartheswar Temple, Law Garden, Ellisbridge, Ahmedabad 380 006 in the State of 
Gujarat, India and having its Central Office at Axis House, 2  Floor, Wadia 
International Centre, Pandurang Budhkar Marg, Worli, Mumbai 400025, in the State 
of Maharashtra, India and Mini Credit Management center at Ground Floor, Shop No. 
1-6 & 8-10, Ninex Time Centre Suncity, Sector 54, Golf Course Road, Gurgaon-
122002, in the State of Haryana, India (hereinafter referred to as “Axis”, which 
expression shall unless it be repugnant to the subject or context thereof include its 
successors and assigns);”

36. From the aforesaid Particulars of the Lender it is clear that ‘Axis Bank Ltd.’ is 
lender of the Corporate Guarantor (Edu Smart Services Pvt. Ltd. - Corporate Debtor 
herein) and in terms of the Corporate Guarantee dated 03.06.2015, to give effect to 
the Guarantee, the Lenders (including Axis Bank Ltd.) may act and treat the Guarantor 
(Edu Smart Services Pvt. Ltd.-Corporate Debtor) as the Principal Debtor to the Lenders 
(Axis Bank Ltd.) (Clause 12 of the Terms of the Guarantee). 

Stand taken up by Committee of Creditors in the Case of AXIS Bank

37. The Committee of Creditors have taken plea that unmatured claim at the time 
of insolvency commencement cannot be accepted. According to the learned senior 
counsel for the Committee of Creditors right to claim any debt only arises when the 
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Creditor's debt is due and payable. In case of a Guarantee, the debt becomes due only 
when a Creditor invokes a Guarantee. Therefore, according to him a conjoint reading of 
the I&B Code shows that the amount/claims in Corporate Insolvency Resolution 
Process which are due and payable before the commencement of insolvency process 
can only be taken into consideration. The Appellant - Axis Bank Ltd. having not 
invoked its Corporate Guarantee given by the Corporate Debtor, no amount was due 
till insolvency commencement date, hence, it cannot form part of claim during the 
Corporate Insolvency Resolution Process. 

38. Reliance has also been placed on definition of ‘claim’ - Section 3(6); ‘creditor’ - 
Section 3(10); ‘debt’ - Section 3(11) of the I&B Code and plea has been taken that 
the Resolution Professional has power to reject any claim in terms of Regulation 13 or 
revise the claim under Regulation 14 of Insolvency and Bankruptcy Board of India 
(Insolvency Resolution Process for Corporate Persons) Regulation, 2016. It was 
submitted that Appellant - Axis Bank Ltd. having filed the application directly, without 
invoking the guarantee cannot be treated to be a ‘Financial Creditor’. 

39. It was further submitted that the Corporate Guarantee executed between the 
Appellant - Axis Bank Ltd. and Corporate Debtor (Edu Smart Services Pvt. Ltd.) on 
25.03.2014, 31.03.2014 and 03.06.2015 in favour of Appellant, the Axis Bank Ltd. 
was contractually bound to give demand notice before claiming any amount. Reliance 
has been placed on Section 14 to suggest that during the period of moratorium, the 
Corporate Guarantee cannot be invoked. 

40. Further, according to learned counsel for the Committee of Creditors, the same 
amount cannot be claimed simultaneously against the ‘Principal Borrower’ and the 
‘Corporate Guarantor’. 

Relevant Provisions of Law:—

41. Section 3(6) defines claim as:— 

“3(6) “claim” means—

(a) a right to payment, whether or not such right is reduced to judgment, fixed, 
disputed, undisputed, legal, equitable, secured or unsecured;

(b) right to remedy for breach of contract under any law for the time being in 
force, if such breach gives rise to a right to payment, whether or not such 
right is reduced to judgment, fixed, matured, unmatured, disputed, 
undisputed, secured or unsecured.”

42. From the aforesaid definition it is clear that a right of payment whether secured 
or unsecured come within the meaning of claim. 

43. The debt on the other hand as defined under Section 3(11), means: 

“3(11) “debt” means a liability or obligation in respect of a claim which is due 
from any person and includes a financial debt and operational debt;”

44. From the aforesaid definition it is clear that liability or obligation in respect of a 
claim which is due from any person includes both the ‘Financial Debt’ and ‘Operational 
Debt’. 

45. Whether there is a ‘default’ of debt required to be noticed before initiation of 
Corporate Insolvency Resolution Process, and the default has been defined in Section 
3(12) as under: 

“3(12) “default” means non-payment of debt when whole or any part or 
instalment of the amount of debt has become due and payable and is not repaid by 
the debtor or the corporate debtor, as the case may be;”

46. Thus, it is clear that default of debt has nothing to do with the claim of a 
person, whether secured or unsecured. 

47. Section 5(7) defines ‘Financial Creditor’, which means a person to whom a 
financial debt is owed and includes a person to whom such debt has been legally 
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assigned or transferred to. 

48. ‘Financial Debt’, on the other hand defined under Section 5(8) means a debt 
alongwith interest, if any, which is disbursed against the consideration for the time 
value of the money and includes the clauses (a) to (i) as quoted below: 

“5(8) “financial debt” means a debt alongwith interest, if any, which is disbursed 
against the consideration for the time value of the money and includes—

(a) money borrowed against the payment of interest;

(b) any amount raised by acceptance under any acceptance credit facility or its 
de-materialised equivalent;

(c) any amount raised pursuant to any note purchase facility or the issue of 
bonds notes, debentures, loan stock or any similar instrument;

(d) the amount of any liability in respect of any lease or hire purchase contract 
which is deemed as a finance or capital lease under the Indian Accounting 
Standards or such other accounting standards as may be prescribed;

(e) receivables sold or discounted other than any receivables sold or non-
recourse basis;

(f) any amount raised under any other transaction, including any forward sale or 
purchase agreement, having the commercial effect of a borrowing;

(g) any derivative transaction entered into in connection with protection against 
or benefit from fluctuation in any rate or price and for calculating the value of 
any derivative transaction, only the market value of such transaction shall be 
taken into account;

(h) any counter-indemnity obligation in respect of a guarantee, indemnity, bond, 
documentary letter of credit or any other instrument issued by a bank or 
financial institution;

(i) the amount of any liability in respect of any of the guarantee or indemnity for 
any of the items referred to in sub-clauses (a) to (h) of this clause;”

49. From the aforesaid provision, it is clear that Section 5(8)(h) includes any 
counter-indemnity obligation in respect of— 

(i) a guarantee,

(ii) indemnity,

(iii) bond,

(iv) documentary letter of credit and

(v) includes any other instrument issued by a bank or financial institution

50. From the aforesaid provision it is clear that ‘Counter-Indemnity Obligation’ in 
respect of a guarantee or indemnity or bond or documentary letter of credit is not 
necessarily to be issued by a bank or ‘financial institution’, but can be issued by any 
person to whom ‘Financial Debt’ is owed. 

51. Whether claim, means the claim matured or not is one of the question raised. 

52. While declaring moratorium under Section 13 in terms of 13(1)(b), the 
Adjudicating Authority is required to cause a public announcement for initiation of 
Corporate Insolvency Resolution Process and call for submission of claims under 
Section 15. As per Section 15 when public announcement is made, in terms of sub-
section (1)(c) of Section 15, the claim as on the last date of submission is required to 
be shown. 

53. Duties of Interim Resolution Professional have been prescribed under Section 
18 and as per clause (b) therein the Interim Resolution Professional is required to 
receive and collate all the claims submitted by creditors to him pursuant to the public 
announcement made under Section 13 r/w Section 

15. The claim of the parties should be as on the date of initiation of the Corporate 
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Insolvency Resolution Process (date of order of admission and moratorium). Any 
person who has right to claim payment, as defined under Section 3(6), is supposed to 
file the claim whether matured or unmatured. The question as to whether there is a 
default or not is not to be seen. 

54. Therefore, stand taken by the respondents that the claim has not been matured 
cannot be ground to reject the claim. 

55. Section 25 provides the duties of Resolution Professional. As per Section 25(2)
(e), the Resolution Professional is required to maintain an updated list of all the 
claims. Aforesaid fact also suggests that the maturity of a claim or default of debt are 
not the guiding factors to be noticed for collating or updating the claims. The matter 
can be looked from another angle. It is only in case of ‘debt’ and ‘default’, a ‘Financial 
Creditor’ or ‘Operational Creditor’, may file applications under Section 7 or 9. The 
‘Corporate Applicant’ has also right to file application under Section 10 for initiation of 
Corporate Insolvency Resolution Process against itself, if it has defaulted to pay the 
‘debt’. It does not mean that the persons whose debt has not been matured cannot 
file claim. The ‘Financial Creditors’ or ‘Operational Creditors’ or ‘secured or unsecured 
creditors’ all are entitled to file claim. 

56. Therefore, we hold that maturity of claim or default of claim or invocation of 
guarantee for claiming the amount has no nexus with filing of claim pursuant to public 
announcement made under Section 13(1)(b) r/w Section 15(1)(c) or for collating the 
claim under Section 18(1)(b) or for updating claim under Section 25(2)(e). For the 
purpose of collating information relating to assets, finances and operations of 
Corporate Debtor or financial position of the Corporate Debtor, including the liabilities 
as on the date of initiation of the Resolution Process as per Section 18(1), it is the 
duty of the Resolution Professional to collate all the claims and to verify the same from 
the records of assets and liabilities maintained by the Corporate Debtor. 

EXIM Bank Matter:—

57. Admittedly, JEKPL has given the ‘Counter-Indemnity Obligation’ by way of 
Guarantee (Counter Guarantee) and thereby it falls within clause (h) of Section 5(8). 
Such ‘Counter-Indemnity Obligation’ in respect of Counter Guarantee has been given 
by JEKPL as the EXIM Bank disbursed the debt against the consideration for the time 
value of money in favour of the Principal Borrower (JENV). 

58. In view of the said provision we hold that EXIM Bank come within the meaning 
of ‘Financial Creditor’ as defined under Section 5(7) r/w Section 5(8) of the I&B Code. 

59. In view of finding aforesaid, the claim of EXIM Bank having been wrongly 
rejected by the Adjudicating Authority by impugned order dated 27.11.2017 in CA No. 
159/2017 in CP No. 24/ALD/2017, the said order is set aside. 

60. So far as order dated 15.12.2017 passed in CA No. 223/2017 in CP No. 
24/ALD/2017 having been passed in violation of the order passed by this Appellate 
Tribunal on 08.12.2017 and resolution plan having been approved by the Committee 
of Creditors which was not competent in absence of ‘Export Import Bank of India’, and 
taking into consideration that the claim of one of the Resolution Applicant viz. 
Hindustan Oil Exploration Company Limited has been wrongly not considered, the 
judgment dated 15.12.2017 is also set aside. 

Axis Bank:—

61. In regard to Axis Bank Ltd., we have also noticed the ‘Corporate Guarantee’ 
dated 03.06.2015, terms of which have already been noticed and discussed above. 
From the terms and conditions it is clear that one of the lender - Axis Bank Ltd. is 
treated to be the ‘Financial Creditor’ of the ‘Edu Smart Services Pvt. Ltd.’ (Corporate 
Debtor). Therefore, in terms of agreement ‘Edu Smart Services Pvt. Ltd.’ (Corporate 
Debtor) also can be said to be the ‘Principal Borrower’. 

62. The Adjudicating Authority by impugned order/judgment dated 27.10.2017 in 
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CP No. IB-102(PB)/2017 having failed to appreciate the case of the Axis Bank Ltd., we 
have no other option but to set aside the judgement dated 27.10.2017 passed in the 
case of ‘Axis Bank Limited. 

63. Having held that the ‘Export Import Bank of India’ is ‘Financial Creditor’ in 
relation to ‘JEKPL Pvt. Ltd.’ (Corporate Debtor) and ‘Axis Bank Limited’ is ‘Financial 
Creditor’ in relation to ‘Edu Smart Services Pvt. Ltd.’ (Corporate Debtor), we hold and 
direct respective ‘Resolution Professionals’ and ‘Adjudicating Authorities’ to treat the 
Appellant Banks as members of their respective Committee of Creditors, who in their 
turn are directed to hold meeting of Committee of Creditors in accordance with law 
and reconsider/consider the Resolution Plan(s) submitted in each Corporate Insolvency 
Resolution Process which are in accordance with Section 30(2) of the I&B Code. 

64. Both the ‘Committee of Creditors’ now cannot go for rebidding, the respective 
Resolution Plans, having already been opened. 

65. All the appeals are allowed with aforesaid observations and directions. However, 
in the facts and circumstances there shall be no order as to costs. 

———

Disclaimer: While every effort is made to avoid any mistake or omission, this casenote/ headnote/ judgment/ act/ rule/ regulation/ circular/ 

notification is being circulated on the condition and understanding that the publisher would not be liable in any manner by reason of any mistake 

or omission or for any action taken or omitted to be taken or advice rendered or accepted on the basis of this casenote/ headnote/ judgment/ act/ 

rule/ regulation/ circular/ notification. All disputes will be subject exclusively to jurisdiction of courts, tribunals and forums at Lucknow only. The 

authenticity of this text must be verified from the original source. 
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1

Maithili Moondra

From: CIRP Supertech Non Eco-Village 2 <cirpsupertech.nonev2@gmail.com>

Sent: 03 January 2023 08:54

To: Gaurav Luhadia; Jay Bhupali

Cc: Hitesh Goel; Ruchir Jauhari; Aparna Rawat; teamsupertech

Subject: Re: L&T Housing Finance Limited (LTHF) - Financial Creditor Claim update

Attachments: IDBI TRUSTEESHIP SERVICES LIMITED VS ABHINAV MUKHERJI (NCLAT 2022)- para 29- Uninvoked 

Corporate Guarantee as on date of filing .pdf; 

Ghanashyam_Mishra_And_Sons_vs_Edelweiss_Asset_Reconstruction_on_13_April_2021.pdf

Dear Gaurav and Jay, 

Thank you for your email. We have gone through the same and have noted the contents thereof. Albeit, we 
have the following reservations against the judgments shared by you: 

1. In the Supreme Court order dated September 12, 2022, the parties therein have only been directed to
maintain status quo but no observation has been made regarding the position adopted by the NCLAT in
the Abhinav Mukherjee judgment, and therefore the observations therein continue to remain binding.

2. Kindly refer to paragraph 25 of the Abhinav Mukherjee judgment (attached herewith). Both the judgments
relied upon by LTHF, namely Axis Bank v Edu Smart and Andhra Bank v F.M. Hammerle Textiles have
been distinguished and stated to be inapplicable in view of the NCLAT’s subsequent judgment in
Edelweiss Asset Reconstruction Co. Ltd. v. OMML, subsequently upheld by the Hon’ble Supreme
Court in Ghanshyam Mishra v. EARC, (2021) 9 SCC 657, wherein the said NCLAT decision was
upheld and it was observed that the Corporate Guarantee not having been invoked prior to the
moratorium, the Corporate Guarantee holder’s claim was rightly rejected by the Resolution Professional.
The said judgment is attached herewith for your reference. Relevant observations in this regard may be
seen from para 25 of the Abhinav Mukherjee judgment (order dated 14th March 2022), as the Supreme
Court observations in this regard have been reproduced therein. In any case, Ghanshyam Mishra
judgment being a Supreme Court judgment and later in time, the judgments cited by LTHF no longer
have a bearing on the issue.

We therefore would like to re-state that the claims position mained by the Interim Resolution professional
remains and its status thereof does not change. Please reach out if you need any further clarifications in this
regard. 

For or on behalf of, 

Hitesh Goel

Interim Resolution Professional of Supertech Limited

Insolvency Professional Registration no.: IBBI/IPA-001/IP-P01405/2018-2019/12224

AFA Certificate Number: AA1/12224/02/160223/103895 (Valid till 16 February 2023)

Registered Address:

C4/1002 The Legend Apartments,

Sector 57, Gurgaon,

Haryana ,122011

E-mail: iphiteshgoel@gmail.com

Correspondence Address:

Supertech Limited

21st-25th Floor, E-Square, Plot No. C2,

Sector - 96, Noida, Gautam Buddha Nagar,

Uttar Pradesh – 201303

E-mail: cirpsupertech.nonev2@gmail.com

On Mon, Jan 2, 2023 at 1:05 PM Gaurav Luhadia <gauravluhadia@ltfs.com> wrote: 
Dear Hitesh, 
Look forward to your response on the email sent by Mr Jay Bhupali 
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Maithili Moondra

1

Regards 
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GHANASHYAM MISHRA & SONS (P) LTD. v. EDELWEISS 
ASSET RECONSTRUCTION CO. LTD. 

(2021) 9 Supreme Court Cases 657 

657 

(BEFORE ROHINTON FALi NARIMAN, B.R. GAVAI AND HRISHIKESH ROY, JJ.) 

GHANASHYAM MISHRA AND SONS PRIVATE 

LIMITED THROUGH THE AUTHORISED SIGNATORY 

Versus 

EDELWEISS ASSET RECONSTRUCTION COMPANY 

Appellants; 

LIMITED THROUGH THE DIRECTOR AND OTHERS . . Respondents. 

Civil Appeals No. 8129 of 2019t with Nos. 1550-53 of 

2021 :J: and 1554 of 2021 t t , decided on April 13, 2021 

A. Insolvency and Bankruptcy Code, 2016 - S. 31 r/w Ss. 3(10), 5(20) and 

5(21) - S. 31 before and after its amendment by S. 7 of Act 26 of 2019 -

Approved resolution plan - Bindingness of, on Central Government, State 

Government and local authorities, including tax authorities - Amendment 

of S. 31, held, is clarificatory in nature - Thus, the approved resolution plan 

shall be binding in the abovesaid manner even prior to the amendment coming 

into effect i.e. before 16-8-2019 

- Claims/statutory/tax dues, including those of Central Government, 

State Government and local authorities - Extinguishment of, when they are 

not a part of the approved resolution plan 

- Held, the legislative intent of making the resolution plan binding on 

all the stakeholders after it gets the seal of approval from the adjudicating 

authority, is that after the approval of the resolution plan, no surprise claims 

should be flung on the successful resolution applicant - That is to say, the 

dominant purpose is that the successful resolution applicant should start 

with fresh slate on the basis of the resolution plan approved - Further, the 
words "other stakeholders" squarely cover the Central Government, any State 

Government or any local authorities, including tax authorities 

- Held, once a resolution plan is duly approved by the adjudicating 

authority under sub-section ( 1) of S. 31, the claims as provided in the resolution 

plan shall stand frozen and will be binding on the corporate debtor and its 

employees, members, creditors, including the Central Government, any State 

Government or any local authority, guarantors and other stakeholders - On 

the date of approval of resolution plan by the adjudicating authority, all such 

claims, which are not a part of resolution plan, shall stand extinguished and no 

person will be entitled to initiate or continue any proceedings in respect to a 

t Arising from the Judgment and Order in Edelweiss Asset Reconstruction Co. Ltd. v. Orissa 

Manganese & Minerals Ltd., 2019 SCC OnLine NCLAT 764 [National Company Law Appellate 
Tribunal, Company Appeal (AT) (Insolvency) No. 437 of 2018, dt. 23-4-2019] 

:j: Arising out of SLPs (C) Nos. 7147-50 of 2020. Arising from the Judgment and Order in 
Electrosteel Steels Ltd. v. State of Jharkhand, 2020 SCC OnLine Jhar 454 [Jharkhand High Court, 
WP (T) No. 6324 of 2019, dt. 1-5-2020] 

h tt Arising out of SLP (C) No. 11232 of 2020. Arising from the Judgment and Order in Ultra Tech 

Nathdwara Cement Ltd. v. State of U.P., 2020 SCC OnLine All 1724 (Allahabad High Court, Writ 
Tax No. 354 of 2020, dt. 6-7-2020) 
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claim, which is not part of the resolution plan- Further, the 2019 Ame ndment 

to S. 31 IBC is clarificatory and declaratory in nature and therefore will be 

effective from the date on which IBC has come into effect - Therefore, all 

the dues including the statutory dues owed to the Central Government, any 

State Government or any local authority including tax authorities, if not part of 

the resolution plan, shall stand extinguished and no proceedings in respect of 

such dues for the period prior to the date on which the adjudicating authority 

grants its approval under S. 31 could be continued - This is equally true of 

resolution plans approved before the coming into force of2019 Amendment as 

it is true for those coming into force thereafter - Statute Law - Declaratory/ 

Clarificatory Provision 

B. Insolvency and Bankruptcy Laws - Insolvency and Bankruptcy Code, 

2016 - S. 31(1) - Amendment of, by S. 7 of Act 26 of 2019 - Held, is 

clarificatory and thus, retrospective - Held, if legislature by an amendment 

supplies an obvious omission in a former statute or explains a former statute, 

the subsequent statute has a relation back to the time when the prior Act was 

passed - Interpretation of Statutes - Particular Statutes or Provisions -

Declaratory /Clarificatory provision 

C. Interpretation of Statutes - External Aids - Parliamentary debates 

and Minister's speeches - Speech made by the Minister - Extent to which 

may be relied on - Amendment of S. 31 IBC by S. 7 of Act 26 of 2019 -

Reasons for bringing such amendment - Explained - Held, the speech made 

by Hon'ble Finance Minister while explaining the amendment can referred to 

for ascertaining what was the reason for moving the Bill and it can be used for 
finding out: (1) What were the circumstances in which the amendment was 

carried out; (2) What was the mischief for which the unamended section did 

not provide; and (3) What was sought to be remedied by amended enactment 

- In the present case, held, the mischief, which was noticed prior 

to amendment of S. 31 IBC was, that though the legislative intent was 

to ex tinguish all such debts owed to the Central Government, any State 

Government or any local authority, including the tax authorities, once an 

approval was granted to the resolution plan by NCLT - However, on account 

of there being some ambiguity, the State/Central Government authorities 

continued with the proceedings in respect of the debts owed to them - Further, 

in order to remedy the said mischief, the legislature thought it appropriate 

to clarify the position that once such a resolution plan was approved by 

the adjudicating authority, all such claims/dues owed to the State/Central 

Government or any local authority including tax authorities, which were not 

part of the resolution plan shall stand extinguished 

D. Insolvency and Bankruptcy Laws - Insolvency and Bankruptcy Code, 

2016 - S. 31 r/w Ss. 3(10), 5(20) and 5(21) - Dues of Central Government, 

any State Government or any local authority, including tax authorities, held, 

amount to "operational debt" 
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- Held, it is a cardinal principle of law that a statute has to be read as a h 

whole - Held, harmonious construction of cl. (10) o f S. 3 with els. (20) and 
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(21) of S. 5 would reveal that even a claim in respect of dues arising under any 

law for the time being in force and payable to the Central Government, any State 

Government or any local authority would come within the ambit of "operational 

debt" - Further, the Central Government, any State Government or any local 

authority to whom an operational debt is owed would come within the ambit 

of "operational creditor" as defined under cl. (20) of S. 5 - Consequently, a 

person to whom a debt is owed would be covered by the definition of "creditor" 

as defined under S. 3(10) - Interpretation of Statutes - Basic Rules -

Harmonious construction (Para 98) 

The issues before the Supreme Court were: 

(i) As to whether any creditor including the Central Government, State 

Government or any local authority is bound by the resolution plan once it is 

approved by an adjudicating authority under Section 31(1) of the Insolvency 

and Bankruptcy Code, 2016 ("IBC")? 

(ii) As to whether the amendment to Section 31 by Section 7 of Act 26 of 

2019 is clarificatory/declaratory or substantive in nature? 

(iii) As to whether after approval of resolution plan by the adjudicating 

authority a creditor including the Central Government, the State Government 

or any local authority is entitled to initiate any proceedings for recovery of any 

of the dues from the corporate debtor, which are not a part of the resolution 

plan approved by the adjudicating authority? 

Held: 

One of the dominant objects of IBC is to see to it that an attempt has to be 

made to revive the corporate debtor and make it a running concern. For that, a 

resolution applicant has to prepare a resolution plan on the basis of the information 

memorandum. The information memorandum which is required to be prepared in 

accordance with Section 29 IBC along with Regulation 36 of the Insolvency and 

Bankruptcy Board of India (Insolvency Resolution Process for Corporate Persons) 

Regulations, 2016 ("the 2016 Regulations") is required to contain various details 

which have been gathered by RP after receipt of various claims in response to the 

statutorily mandated public notice. The resolution plan is required to provide for 

the payment of insolvency resolution process costs, management of the affairs of 

the corporate debtor after approval of the resolution plan; the implementation and 

supervision of the resolution plan. It is only after the adjudicating authority satisfies 

itself that the plan as approved by CoC with the requisite voting share of financial 

creditors meets the requirement as referred to in sub-section (2) of Section 30, 

grants its approval to it. It is only thereafter that the said plan is binding on the 

corporate debtor as well as its employees, members, creditors, guarantors and other 

stakeholders involved in the resolution plan. The moratorium order passed by the 

adjudicating authority under Section 14 shall cease to operate once the adjudicating 

authority approves the resolution plan. The scheme of IBC therefore is, to make 

an attempt, by divesting the erstwhile management of its powers and vesting it in 

a professional agency to continue the business of the corporate debtor as a going 

concern until a resolution plan is drawn up. Once the resolution plan is approved, 
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the management is handed over under the plan to the successful applicant so that 

the corporate debtor is able to pay back its debts and get back on its feet. (Para 61) 

Innoventive Industries Ltd. v. ICICI Bank, (2018) 1 SCC 407 : (2018) 1 SCC (Civ) 356, 

affinned 

The commercial wisdom of CoC is not to be interfered with, excepting the 

limited scope as provided under Sections 30 and 31 IBC. (Para 62) 

If all the factors that need to be taken into account for determining whether 

or not the corporate debtor can be kept running as a going concern have been 

placed before the Committee of Creditors and CoC has taken a conscious decision 

to approve the resolution plan, then the adjudicating authority will have to switch 

over to the hands off mode. (Para 63) 

The legislature has given paramount importance to the commercial wisdom 

of CoC and the scope of judicial review by adjudicating authority is limited to 

the extent provided under Section 31 IBC and of the appellate authority is limited 

to the extent provided under sub-section (3) of Section 61 IBC, is no more res 

integra. (Para 64) 

Kalpraj Dharamshiv. KotakinvestmentAdvisors Ltd. , (2021) 10 SCC 401: 2021 SCC OnLine 

SC 204; Essar Steel (India) Ltd. (CoC) v. Satish Kumar Gupta, (2020) 8 SCC 531 : (2021) 

2 SCC (Civ) 443; Maharashtra Seamless Ltd. v. Padmanabhan Venkatesh, (2020) 11 SCC 

467: (2021) 1 SCC (Civ) 799; Karad Urban Coop. Bank Ltd. v. Swwapnil Bhingardevay, 

(2020) 9 sec 729 : (2021) 2 sec (Civ) 797,followed 

K. Sashidhar v. Indian Overseas Bank, (2019) 12 SCC 150: (2019) 4 SCC (Civ) 222, affinned 

Kamineni Steel & Power (India) (P) Ltd. v. Indian Bank, 2018 SCC OnLine NcLAT 654; 

ArcelorMittal (India) (P) Ltd. v. Satish Kumar Gupta, (2019) 2 SCC 1; United Seamless 

Tubulaar (P) Ltd. Resolution Professional v. Indian Bank, 2019 SCC OnLine NCLT 713; 

Padmanabhan Venkatesh v. V. Venkatachalam, 2019 SCC OnLine NcLAT 285, cited 

Bare reading of Section 31 IBC would also make it abundantly clear that once 

the resolution plan is approved by the adjudicating authority, after it is satisfied, 

that the resolution plan as approved by CoC meets the requirements as referred 

to in sub-section (2) of Section 30, it shall be binding on the corporate debtor 

and its employees, members, creditors, guarantors and other stakeholders. Such a 

provision is necessitated since one of the dominant purposes of IBC is revival of 

the corporate debtor and to make it a running concern. (Para 65) 

The resolution plan submitted by the successful resolution applicant is required 

to contain various provisions viz. provision for payment of insolvency resolution 

process costs, provision for payment of debts of operational creditors, which shall 

not be less than the amount to be paid to such creditors in the event of liquidation 

of the corporate debtor under Section 53; or the amount that would have been 

paid to such creditors, if the amount to be distributed under the resolution plan 

had been distributed in accordance with the order of priority in sub-section (1) of 

Section 53, whichever is higher. The resolution plan is also required to provide 

for the payment of debts of financial creditors, who do not vote in favour of 

the resolution plan, which also shall not be less than the amount to be paid to 

such creditors in accordance with sub-section (1) of Section 53 in the event of 

a liquidation of the corporate debtor. Explanation 1 to clause (b) of sub-section 

(2) of Section 30 IBC clarifies for the removal of doubts that a distribution in 

accordance with the provisions of the said clause shall be fair and equitable to 

such creditors. The resolution plan is also required to provide for the management 
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of the affairs of the corporate debtor after approval of the resolution plan and 

also the implementation and supervision of the resolution plan. Clause (e) of sub

section (2) of Section 30 IBC also casts a duty on RP to examine that the resolution 

plan does not contravene any of the provisions of the law for the time being in 

force. (Para 66) 

Perusal of Section 29 IBC read with Regulation 36 of the 2016 Regulations 

would reveal that it requires RP to prepare an information memorandum containing 

various details of the corporate debtor so that the resolution applicant submitting 

a plan is aware of the assets and liabilities of the corporate debtor, including the 

details about the creditors and the amounts claimed by them. It is also required 

to contain the details of guarantees that have been given in relation to the debts 

of the corporate debtor by other persons. The details with regard to all material 

litigation and an ongoing investigation or proceeding initiated by the Government 

and statutory authorities are also required to be contained in the information 

memorandum. So also the details regarding the number of workers and employees 

and liabilities of the corporate debtor towards them are required to be contained in 

the information memorandum. (Para 67) 

All these details are required to be contained in the information memorandum 

so that the resolution applicant is aware as to what are the liabilities that he 

may have to face and provide for a plan, which apart from satisfying a part of 

such liabilities would also ensure that the corporate debtor is revived and made a 

running establishment. The legislative intent of making the resolution plan binding 

on all the stakeholders after it gets the seal of approval from the adjudicating 

authority upon its satisfaction that the resolution plan approved by CoC meets 

the requirement as referred to in sub-section (2) of Section 30 is that after the 

approval of the resolution plan, no surprise claims should be flung on the successful 

resolution applicant. The dominant purpose is that he should start with fresh slate 

on the basis of the resolution plan approved. (Para 68) 

Essar Steel (India) Ltd. (CoC) v. Satish Kumar Gupta , (2020) 8 SCC 531 : (2021) 2 SCC 

(Civ) 443,followed 

Standard Chartered Bank v. Satish Kumar Gupta, 2019 SCC OnLine N CLAT 388, cited 

In view of the provisions of Section 238 IBC, the provisions thereof will have 

an overriding effect, if there is any inconsistency with any of the provisions of the 

law for the time being in force or any instrument having effect by virtue of any such 

law. As such, the observations made by NCLAT to the aforesaid effect, if permitted 

to remain, would frustrate the very purpose for which IBC is enacted. (Para 71) 

CITv. Monnet !spat & Energy Ltd., (2018) 18 SCC 786: (2019) 3 SCC (Civ) 252, affirmed 

Vide Section 7 of Act 26 of 2019 [vide S.O. 2953(E), dated 16-8-2019 with 

effect from 16-8-2019], the following words have been inserted in Section 31 IBC: 

"including the Central Government, any State Government or any local 

authority to whom a debt in respect of the payment of dues arising under any 

law for the time being in force, such as authorities to whom statutory dues are 

owed,". (Para 73) 

As such, with respect to the proceedings, which arise after 16-8-2019, there 

will be no difficulty. After the amendment, any debt in respect of the payment of 
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dues arising under any law for the time being in force including the ones owed to the 

Central Government, any State Government or any local authority, which does not 

form a part of the approved resolution plan, shall stand extinguished. (Para 74) 

Perusal of the SOR ["Statement of Objects and Reasons" of the Insolvency 

and Bankruptcy Code (Amendment) Bill, 2019] would reveal that one of the prime 

objects of IBC was to provide for implementation of the insolvency resolution 

process in a time-bound manner for maximisation of value of assets in order to 

balance the interests of all stakeholders. However, it was noticed that in some cases 

there was extensive litigation causing undue delays resultantly hampering the value 

maximisation. It was also found necessary to ensure that all creditors are treated 

fairly. It was therefore in view of the various difficulties faced and in order to fill 

the critical gaps in the corporate insolvency framework, it was necessary to amend 

certain provisions of IBC. Clause (f) of Para 3 of the SOR of the Insolvency and 

Bankruptcy Code (Amendment) Bill, 2019 would amply make it clear that the 

legislative intent in amending sub-section (1) of Section 31 IBC was to clarify that 

the resolution plan approved by the adjudicating authority shall also be binding 

on the Central Government, any State Government or any local authority to whom 

a debt is owed in respect of payment of dues arising under any law for the time 

being in force, such as authorities to whom statutory dues are owed, including tax 

authorities. (Para 78) 

In the Rajya Sabha Debates, on 29-7-2019, when the Bill for amending 

IBC came up for discussion, there were certain issues raised by certain 

members. (Para 79) 

In the speech the Hon'ble Finance Minister has categorically stated that 

Section 238 provides that IBC will prevail in case of inconsistency between two 

laws. She also stated that there was question about indemnity for successful 

resolution applicant and that the amendment was clearly making it binding on the 

Government. She stated that the Government will not make any further claim after 

the resolution plan is approved. So, that is going to be a major sense of assurance for 

the people who are using the resolution plan. She has categorically stated that she 

would want all the Hon'ble Members to recognise this message and communicate 

further that IBC gives that comfort to all new bidders. They need not be scared that 

the taxman will come after them for the faults of the earlier promoters. She further 

states that once the resolution plan is accepted, the earlier promoters will be dealt 

with as individuals for their criminality but not the new bidder who is trying to 

restore the company. (Para 80) 

The speech made by Hon'ble Finance Minister while explaining the 

amendment could be referred to for ascertaining what was the reason for moving 

the Bill. The speech can be used for finding out: 

(1) What were the circumstances in which the amendment was carried out; 

(2) What was the mischief for which the unamended section did not 

provide; and 

(3) What was sought to be remedied by amended enactment. (Para 83) 

K.P. Varghese v. CIT, (1981) 4 SCC 173 : 1981 SCC (Tax) 293; Union of India v. Martin 

Lottery Agencies Ltd., (2009) 12 SCC 209, affirmed 
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Lok Shikshana Trust v. CIT, (1976) 1 SCC 254 : 1976 SCC (Tax) 14; Indian Chamber of 

Commerce v. CIT, (1976) 1 SCC 324 : 1976 SCC (Tax) 41; CIT v. Surat Art Silk Cloth 

Manufacturers' Assn. , (1980) 2 SCC 31: 1980 SCC (Tax) 170, cited 

It is clear that the mischief which was noticed prior to amendment of Section 31 

IBC was that though the legislative intent was to extinguish all such debts owed to 

the Central Government, any State Government or any local authority, including 

the tax authorities once an approval was granted to the resolution plan by NCLT; on 

account of there being some ambiguity, the State/Central Government authorities 

continued with the proceedings in respect of the debts owed to them. In order 

to remedy the said mischief, the legislature thought it appropriate to clarify 

the position that once such a resolution plan was approved by the adjudicating 

authority, all such claims/dues owed to the State/Central Government or any local 

authority including tax authorities, which were not part of the resolution plan shall 

stand extinguished. (Para 84) 

An explanatory Act is generally passed to supply an obvious omission or to 

clear up doubts as to the meaning of the previous Act. It is well settled that if a 

statute is curative or merely declaratory of the previous law retrospective operation 

is generally intended. The language "shall be deemed always to have meant" or 

"shall be deemed never to have included" is declaratory, and is in plain terms 

retrospective. In the absence of clear words indicating that the amending Act is 

declaratory, it would not be so construed when the pre-amended provision was 

clear and unambiguous. An amending Act may be purely clarificatory to clear 

a meaning of a provision of the principal Act which was already implicit. A 

clarificatory amendment of this nature will have retrospective effect and, therefore, 

if the principal Act was existing law when the Constitution came into force, the 

amending Act also will be part of the existing law. (Para 85) 

Central Bank of India v. Workmen, AIR 1960 SC 12, 27: (1960) 1 SCR 200; Jones v. Bennet, 

(1890) 63 LT 705, 708; Madras Marine & Co. v. State of Madras , (1986) 3 SCC 552, 563 : 

1986 SCC (Tax) 686; Satnam Overseas (Export) v. State of Haryana, (2003) 1 SCC 561, 

589; Harding v. Queensland Stamp Commissioners, 1898 AC 769; R. v. Dursley, (1832) 

3 B & Ad 465: 110 ER 168, 169; Keshavlal Jethalal Shah (2) v. Mohanlal Bhagwandas, 

AIR 1968 SC 1336, 1339: (1968) 3 SCR 623; S.K. Govindan & Sons v. CIT, (2001) 1 SCC 

460, 469; Birla Cement Works v. CBDT, (2001) 9 SCC 35; CITv. Shelly Products, (2003) 5 

SCC 461; Chaman Singh v. Jaikaurr, (1969) 2 SCC 429,433; CITv. Straw Products Ltd., 

AIR 1966 SC 1113 : (1966) 2 SCR 881; Union of India v. S. Muthyam Reddy, (1999) 7 

SCC 545, 546-47; Sakuru v. Tanoji, (1985) 3 SCC 590; Punjab Traders v. State of Punjab, 

(1991) 1 SCC 86, 92; R. Rajagopal Reddy v. Padmini Chandrasekharan, (1995) 2 SCC 630, 

646; Allied Motors (P) Ltd. v. CIT, (1997) 3 SCC 472, 479-80; CIT v. Podar Cement (P) 

Ltd. , (1997) 5 SCC 482, 506-07; Shyam Sunder v. Ram Kumar, (2001) 8 SCC 24, 49-50; 

Zile Singh v. State of Haryana , (2004) 8 SCC 1, 7-8 ; CIT v. Gold Coin Health Food (P) 

Ltd., (2008) 9 SCC 622; S.B. Bhattacharjee v. S.D. Majumda r, (2007) 10 SCC 513: (2008) 

1 SCC (L&S) 21; Mithilesh Kumari v. Prem Behari Khare, (1989) 2 SCC 95, 108; CIT v. 

Suresh N. Gupta, (2008) 4 SCC 362; CIT v. Alam Extrusions Ltd., (2010) 1 SCC 489; Brij 

Mohan Das Laxman Das v. CIT, (1997) 1 SCC 352, 356; Suwalal Anandilal Jain v. CIT, 

(1997) 4 sec 89; CITv. Kanji Shivj i & Co., (2000) 2 sec 253, cited 

Justice G.P. Singh: The Principles of Statuto ry Interpretation, 14th Edn., relied on 

Craies on Statute Law, 7th Edn., cited 

h The presumption against retrospective operation is not applicable to 

declaratory statutes. In determining, therefore, the nature of the Act, regard must be 
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had to the substance rather than to the form. If a new Act is "to explain" an earlier 

Act, it would be without object unless construed retrospectively. An explanatory 

Act is generally passed to supply an obvious omission or to clear up doubts as to the 

meaning of the previous Act. It is well settled that if a statute is curative or merely 

declaratory of the previous law retrospective operation is generally intended. An 

amending Act may be purely declaratory to clear a meaning of a provision of the 

principal Act which was already implicit. (Para 88) 

What is material is to ascertain the legislative intent. If the legislature by an 

amendment supplies an obvious omission in a former statute or explains a former 

statute, the subsequent statute has a relation back to the time when the prior Act 

was passed. (Para 89) 

Zile Singh v. State of Haryana, (2004) 8 SCC 1; CITv. Gold Coin Health Food (P)Ltd., (2008) 

9 SCC 622,followed 

Attorney General v. Pougett, (1816) 2 Price 381 : 146 ER 130; National Agricultural Coop. 

Mktg. Federation of India Ltd. v. Union of India, (2003) 5 SCC 23; Shyam Sunder v. Ram 

Kumar, (2001) 8 SCC 24; Bengal Immunity Co. Ltd. v. State of Bihar, (1955) 2 SCR 603 : 
AIR 1955 SC 661; Heydon case, (1584) 3 Co Rep 7a: 76 ER 637; Allied Motors (P) Ltd. 

v. CIT, (1997) 3 sec 472, cited 

Amendment made to Section 14 of the Code, in which the moratorium 

prescribed by Section 14 was held not to apply to guarantors, was held to 

be clarificatory, and therefore, retrospective in nature, the object being that an 

overbroad interpretation of Section 14 ought to be set at rest by clarifying that this 

was never the intention of Section 14 from the very inception. (Para 92) 

SBI v. V Ramakrishnan, (2018) 17 SCC 394 : (2019) 2 SCC (Civ) 458; B.K. Educational 

Services (P) Ltd. v. Parag Gupta & Associates, (2019) 11 SCC 633 : (2018) 5 SCC (Civ) 

528, affirmed 

Sanjeev Shriya v. SBI, 2017 SCC OnLine All 2717: (2018) 2 All LJ 769 : (2017) 9 ADJ 

723; SBI v. V Ramakrishnan, 2018 SCC OnLine NcLAT 384; National Project Construction 

Corpn. Ltd. v. Sadhu and Co. , 1989 SCC OnLine P&H 1069 : AIR 1990 P&H 300; 

Chokalinga Chettiar v. Dandayuthapani Chettiar, 1928 SCC OnLine Mad 236: AIR 1928 

Mad 1262; Bank of Bihar Ltd. v. Damodar Prasad, AIR 1969 SC 297, cited 

After CoC approves the plan, the adjudicating authority is required to arrive 

at a subjective satisfaction that the plan conforms to the requirements as are 

provided in sub-section (2) of Section 30 IBC. Only thereafter the adjudicating 

authority can grant its approval to the plan. It is at this stage that the plan becomes 

binding on corporate debtor, its employees, members, creditors, guarantors and 

other stakeholders involved in the resolution plan. The legislative intent behind this 

is to freeze all the claims so that the resolution applicant starts on a clean slate and 

is not flung with any surprise claims. If that is permitted, the very calculations on 

the basis of which the resolution applicant submits its plans would go haywire and 

the plan would be unworkable. (Para 93) 

The words "other stakeholders" would squarely cover the Central Government, 

any State Government or any local authorities. The legislature, noticing that on 

account of obvious omission, certain tax authorities were not abiding by the 

mandate of IBC and continuing with the proceedings, has brought out the 2019 

Amendment so as to cure the said mischief. We therefore hold that the 2019 

Amendment is declaratory and clarificatory in nature and therefore retrospective 

in operation. (Para 94) 

a 

b 

C 

d 

e 

f 

g 

h 

 

579



-----------------------------------------------------------------------------------------------------------------------------------------------------------

Modak, (2008) 1 SCC 1 paras 61, 62 & 63.

this judgment is protected by the law declared by the Supreme Court in Eastern Book Company v. D.B.

TruePrint™ source:  Supreme Court Cases, © 2022 Eastern Book Company. The text of this version of

SCC Online Web Edition: http://www.scconline.com

Printed For: Maithili Moondra,  Khaitan & Co LLP - Delhi

Page 9         Tuesday, December 20, 2022

SCC Online Web Edition, © 2022 EBC Publishing Pvt. Ltd.~cccc® 
IONLINEf 

True Prinf 

a 

b 

C 

d 

GHANASHYAM MISHRA & SONS (P) LTD. v. EDELWEISS 

ASSET RECONSTRUCTION CO. LTD. 
665 

"Creditor" has been defined to mean "any person to whom a debt is owed 

and includes a financial creditor, an operational creditor, a secured creditor, an 

unsecured creditor and a decree-holder". "Operational creditor" has been defined 

to mean a person to whom an operational debt is owed and includes any person 

to whom such debt has been legally assigned or transferred. "Operational debt" 

has been defined to mean a claim in respect of the provision of goods or services 

including employment or a debt in respect of the payment of dues arising under 

any law for the time being in force and payable to the Central Government, any 

State Government or any local authority. (Para 97) 

It is a cardinal principle of law that a statute has to be read as a whole. 

Harmonious construction of clause (10) of Section 3 IBC read with clauses (20) and 

(21) of Section 5 thereof would reveal that even a claim in respect of dues arising 

under any law for the time being in force and payable to the Central Government, 

any State Government or any local authority would come within the ambit of 

"operational debt". The Central Government, any State Government or any local 

authority to whom an operational debt is owed would come within the ambit of 

"operational creditor" as defined under clause (20) of Section 5 IBC. Consequently, 

a person to whom a debt is owed would be covered by the definition of "creditor" 

as defined under clause (10) of Section 3 IBC. As such, even without the 2019 

Amendment, the Central Government, any State Government or any local authority 

to whom a debt is owed, including the statutory dues, would be covered by the term 

"creditor" and in any case, by the term "other stakeholders" as provided in sub

section (1) of Section 31 IBC. (Para 98) 

Demand notices issued by the Central Goods and Service Tax Department for 

a period prior to the date on which NCLT has granted its approval to the resolution 

plan are not permissible in law. (Para 99) 

e Ultra Tech Nathdwara Cement Ltd. v. Union of India, 2020 SCC OnLine Raj 1097, approved 

f 

g 

h 

The claim of operational creditor will also include a claim of a statutory 

authority on account of money receivable pursuant to an imposition by a 

statute. (Para 100) 

Akshay Jhunjhunwala v. Union of India, 2018 SCC OnLine Cal 142, approved 

The 2019 Amendment is declaratory and clarificatory in nature. Even if 

the 2019 Amendment was not effected, still the Central Government, any State 

Government or any local authority would be bound by the resolution plan, once it 

is approved by the adjudicating authority (i.e. NCLT). (Para 101) 

Conclusion 

Thus, it is held that once a resolution plan is duly approved by the adjudicating 

authority under sub-section (1) of Section 31, the claims as provided in the 

resolution plan shall stand frozen and will be binding on the corporate debtor and 

its employees, members, creditors, including the Central Government, any State 

Government or any local authority, guarantors and other stakeholders. On the date 

of approval of resolution plan by the adjudicating authority, all such claims, which 

are not a part of resolution plan, shall stand extinguished and no person will be 

entitled to initiate or continue any proceedings in respect to a claim, which is not 

part of the resolution plan. (Para 102.1) 
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The 2019 Amendment to Section 31 IBC is clarificatory and declaratory in 

nature and therefore will be effective from the date on which IBC has come into 

effect. (Para 102.2) 

Consequently all the dues including the statutory dues owed to the Central 

Government, any State Government or any local authority, if not part of the 

resolution plan, shall stand extinguished and no proceedings in respect of such 

dues for the period prior to the date on which the adjudicating authority grants its 

approval under Section 31 could be continued. (Para 102.3) 

E. Insolvency and Bankruptcy Laws - Insolvency and Bankruptcy Code, 

2016 - Ss. 61(3) and 31 - Appeal against an order approving a resolution 

plan under S. 31 - Scope of- Held, such appeal is maintainable only on the 

grounds specified in Ss. 61(3)(i) to (v) - Once it is found that none of these 

grounds are made out, N CLAT cannot grant any relief to appellant - Hence, 

in present case, relief granted by NCLAT in essence undoing the binding effect 
of the approved resolution plan, being clearly beyond the scope of S. 61(3) and 

rulings of Supreme Court thereon, set aside 

Vide the impugned judgment and order dated 23-4-2019, NCLAT found that as 

no ground was made out in terms of Section 61(3) IBC, no relief could be granted 

in the appeals. However, while doing so, NCLAT observed thus: 

a 

b 

C 

"28. However, we make it clear that the rejection of the claim for the d 

purpose of collating the claim and making it part of the "resolution plan" will 

not affect the right of the appellant "Edelweiss Asset Reconstruction Ltd." to 

invoke the bank guarantee against the "corporate debtor" in case the "principal 

borrower" failed to pay the debt amount, the "Moratorium" period having 

come to an end. 

* * * 
42. From the aforesaid prov1s10ns, it is clear that after period of 

Moratorium it is open to the person to move before a civil court or to move an 

application before the court of competent jurisdiction against the "corporate 

debtor". 

e 

43. In the present case, since it is not possible either for the adjudicating 

authority or for this Appellate Tribunal to give any specific finding, we are f 

of the view that the appellant may move before the civil court or court of 

competent jurisdiction and may file an application before the Labour Court for 

appropriate relief in favour of the workmen concerned or against the "corporate 

debtor" if they have actually worked and have not been taken care in the 

"resolution plan" due to lack of knowledge and non-filing of the claim within 

time. 

* * * 
51. In the present case, as no ground has been made out in terms of sub

section (3) of Section 61 of the "I&B Code" and the decision of the "resolution 

professional" was not challenged by the appellant, no relief can be granted. 

However, this order will not come in the way of the appellant to move before 

appropriate forum for appropriate relief if the claim is not barred by limitation. 

g 

h 
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52. Insofar dues of the State of Jharkhand are concerned, we hold that 

the statutory dues shall be payable to the State of Jharkhand in terms of 

existing law which comes within the meaning of "operational debt" as defined 

in Section 5(20) read with Section 5(21) and held in Spartek Ceramics 

(India) Ltd., 2018 SCC OnLine NCLAT 289. Except the aforesaid observations, 

in absence of any appeal filed by the State of Jharkhand, no order is 

passed." (Para 118) 

Held: 

The aforesaid observations are beyond the scope of the powers available with 

NCLAT under sub-section (3) of Section 61 IBC. The said observations run totally 

contrary to the consistent view taken by the Supreme Court in the line of judgments 

starting from K. Sashidhar, (2019) 12 SCC 150 to Kalpraj Dharamshi, (2021) 10 

SCC 401. (Para 119) 

c K. Sashidharv. Indian Overseas Bank, (2019) 12 SCC 150: (2019) 4 SCC (Civ) 222, affinned 

d 

e 

f 

g 

h 

Kalpraj Dharamshi v. KotaklnvestmentAdvisors Ltd., (2021) 10 SCC 401: 2021 SCC OnLine 

SC 204, relied on 

NCLAT has categorically found that no ground as is available under sub-section 

(3) of Section 61 IBC has been made out and has also categorically found that 

the resolution plan submitted by GMSPL was a better offer than the other two 

resolution applicants, including EARC and that the adjudicating authority has 

rightly approved the resolution plan of GMSPL. After coming to such finding, the 

only option available with NCLAT was to dismiss the appeals. The observations 

made in the aforesaid paragraphs, if permitted to remain, would totally frustrate the 

object of IBC of revival of a corporate debtor and to resurrect it as a going concern. 

The successful resolution applicant cannot be flung with surprise claims which are 

not part of the resolution plan. (Para 120) 

According to the resolution plan submitted by EARC itself, had it been a 

successful applicant, then in that event, the claims made by it would have been 

irrevocably waived and permanently extinguished and written off in full with effect 

from the effective date. Had the resolution plan of EARC been approved, then 

all such debts would have stood extinguished without any further act or deed and 

approval of the said plan by NCLT would have been a sufficient notice required to 

be given to any person for such matter. Undisputedly, the resolution plan submitted 

by EARC was on the basis of the information memorandum submitted by RP 

wherein it was specifically clarified that the claims of EARC were not admitted 

by RP. It is thus clear that EARC is trying to blow hot and cold at the same time. 

According to it, had its resolution plan been approved by CoC and NCLT, then the 

claims, which are now insisted by EARC would have stood extinguished. However, 

on its failure to become a successful resolution applicant and approval of other 

applicant as a successful resolution applicant, its claim would survive. A party 

cannot be permitted to apply two different yardsticks. (Para 123) 

EARC was taking chances. After rejection of its claim, it did not choose 

to challenge the same by an application under Section 60(5) but waited till the 

decision of CoC. During this period, it was actually pursuing its resolution plan. 

Only after its resolution plan was not approved and the resolution plan of GMSPL 

was approved, it filed the aforesaid two applications. Apart from that in the 
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resolution plan ofEARC itself, it has provided for extinguishment of all claims not 

forming part of resolution plan. (Para 129) 

Export Import Bank of India v. JEKPL (P) Ltd. Resolution Professional, 2018 SCC OnLine 

NCLAT 465, distinguished 

Atyant Capital (India) Fund Iv. JEKPL (P) Ltd. Resolution Professional, 2019 SCC OnLine 

SC 2005, clarified 

Even otherwise, if for the sake of argument, it is held that EARC was entitled 

to be treated as a "financial creditor" and entitled for a participation in CoC, 

still its share was about 9% and as such, the resolution plan of GMSPL would 

have been passed by a majority of 80%, which is much above the statutory 

requirement. (Para 130) 

The appeal deserves to be allowed by expunging SCC OnLine NCLAT paras 28, 

42, 43, 51 and 52 from the judgment of NCLAT dated 23-4-2019. (Para 133) 

SBI v. Orissa Manganese & Minerals Ltd., 2018 SCC OnLine NCLT 20888, affirmed 

Edelweiss Asset Reconstruction Co. Ltd. v. Orissa Manganese & Minerals Ltd., 2019 SCC 
OnLine NcLAT 764, partly reversed 

SBI v. Orissa Manganese & Minerals Ltd., 2017 SCC OnLine NCLT 20886; Banarsi v. Ram 
Phal, (2003) 9 SCC 606, referred to 

CITv. Spartek Ceramics (India) Ltd., 2018 SCC OnLine NcLAT 289, cited 

F. Constitution of India - Art. 226 - Maintainability of writ petition 

- Existence of alternative remedy - When not a bar to writ remedy -

Principles reiterated 

- Held, relegating the appellant to the alternative remedy in the present 

case would serve no purpose - Furthermore, a party cannot be made to run 

from one forum to another forum in respect of the proceedings and the claims, 

which are not permissible in law 

- Hence, allowing the appeal, held, since the subject-matter of the writ 
petition are the proceedings which relate to the tax claims of the respondents 

against the corporate debtor prior to the approval of the resolution plan under 

S. 31 IBC, the same cannot be continued - Equally the tax claims, which 

are not part of the resolution plan approved under S. 31 IBC, shall stand 

extinguished (see in detail Shortnotes A to C) 

- Held, non-exercise of jurisdiction under Art. 226 is a rule of self

restraint and alternative remedy would not operate as a bar in at least three 
contingencies, namely, (1) where the writ petition has been filed for the 

enforcement of any of the fundamental rights; (2) where there has been a 

violation of the principle(s) of natural justice; and (3) where the order or 
proceedings are wholly without jurisdiction or the vires of an Act is challenged 

- Appellant had filed a writ petition inter alia challenging the order 

passed by the Additional Commissioner Grade 2 (Appeal) to the effect that the 

recovery proceedings in the State of Uttar Pradesh would remain unaffected 

irrespective of the approval of the resolution plan of the appellant by NCLT 

- The main ground raised on behalf of the respondent was with regard to 

availability of alternative remedy - Insolvency and Bankruptcy Code, 2016, 

S. 31(1) r/w Ss. 3(10), 5(20) and 5(21) (Paras 24, 25 and 134 to 140) 

a 

b 

C 

d 

e 

f 

g 
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The appellant filed Civil Miscellaneous Writ Petition No. 354 of 2020 before 

the High Court challenging the order passed by the Additional Commissioner 

Grade 2 (Appeal), Commercial Taxes dated 30-1-2020, to the effect that the 

proceedings in the State of Uttar Pradesh would remain unaffected irrespective of 

the approval of the resolution plan of the appellant by NCLT. The appellant also 

prayed for a declaration that all the proceedings pending before different authorities 

stand abated in terms of the approval of the resolution plan by NCLT. A prayer was 

also made for refund of Rs 248.92 lakhs deposited by the appellant under protest 

and for return of the bank guarantee. 

The Division Bench of the High Court vide order dated 6-7-2020 observed that 

the contention of the appellant with regard to the approval of the resolution plan 

by NCLT has been dealt with by the assessing authority as well as by the appellate 

authority and therefore, it was in the fitness of things that the appellant should avail 

of the alternative remedy of filing a second appeal available under the VAT Act. 

Being aggrieved by the same, the appellant filed the present appeal. 

Allowing the appeal, the Supreme Court 

Held: 

The main ground raised on behalf of the respondent is with regard to 

availability of alternative remedy. The second ground raised is, since the transfer 

date is prior to the 2019 Amendment to Section 31 IBC, the said amendment 

would not be applicable to the debts owed to the State Government or the Central 

Government. (Para 136) 

Non-exercise of jurisdiction under Article 226 of the Constitution is a rule of 

self-restraint. It has been consistently held that the alternative remedy would not 

operate as a bar in at least three contingencies, namely, 

(]) Where the writ petition has been filed for the enforcement of any of 

the fundamental rights; 

(2) Where there has been a violation of the principle of natural justice; and 

(3) Where the order or proceedings are wholly without jurisdiction or the 

vires of an Act is challenged. (Para 137) 

Baburam Prakash Chandra Maheshwari v. Antarim Zila Parishad, Muzajfarnagar, (1969) 

1 SCR 518 : AIR 1969 SC 556; Embassy Property Developments (P) Ltd. v. State of 

Karnataka, (2020) 13 SCC 308; Kalpraj Dharamshi v. Kotak Investment Advisors Ltd., 

(2021) 10 SCC 401 : 2021 SCC OnLine SC 204, relied on 

Whirlpool Corpn. v. Registrar of Trade Marks , (1998) 8 SCC 1; Nivedita Sharma v. COAi, 

(2011) 14 sec 337 : (2012) 4 sec (Civ) 947, affirmed 

The 2019 Amendment to Section 31 IBC is clarificatory and declaratory 

g in nature and therefore will have a retrospective operation. As such, when the 

resolution plan is approved by NCLT, the claims, which are not part of the 

resolution plan, shall stand extinguished and the proceedings related thereto shall 

stand terminated. Since the subject-matter of the petition are the proceedings which 

relate to the claims of the respondents prior to the approval of the plan, the same 

cannot be continued. Equally the claims, which are not part of the resolution plan, 

h shall stand extinguished. (Para 138) 
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Relegating the appellant to the alternative remedy would serve no purpose. A 

party cannot be made to run from one forum to another forum in respect of the 

proceedings and the claims, which are not permissible in law. (Para 139) 

Ultra Tech Nathdwara Cement Ltd. v. State of U.P, 2020 SCC OnLine All 1724, reversed 

Bank of Baroda v. Binani Cements Ltd. , 2017 SCC OnLine NcLT 7191; Binani Industries 

Ltd. v. Bank of Baroda, 2018 SCC OnLine NcLAT 521; Rajputana Properties (P) Ltd. v. 

Ultratech Cement Ltd., 2018 SCC OnLine SC 3596; CCT v. Binani Industries Ltd. , 2019 

SCC OnLine SC 2006; CCE (GST) v. Binani Industries Ltd., 2020 SCC OnLine SC 1185, 

referred to 

G. Insolvency and Bankruptcy Code, 2016 - S. 31(1) r/w Ss. 3(10), 

5(20) and 5(21) - Approved resolution plan - Bindingness of, on 
Central Government, State Government and local authorities, including 

tax authorities - Amendment to S. 31 - Clarificatory in nature, thereby 

rendering the approved resolution plan binding even prior to the amendment 

coming into effect i.e. before 16-8-2019 

- After the completion of CIRP on 5-1-2019, R-2 issued a reminder to 

the petitioner corporate debtor to pay an amount of Rs 4,49,34,917 towards 

the service tax deposited by it towards royalty, District Mineral Foundation 

and National Mineral Exploration Trust for the period between 1-4-2016 and 

30-6-2017 - Held, the respondents are not entitled to recover any claims or 

claim any debts owed to them from the corporate debtor accruing prior to the 

date of approval of the resolution plan (Paras 26 and 147 to 148) 

CITv. Monnet !spat & Energy Ltd., (2018) 18 SCC 786: (2019) 3 SCC (Civ) 252, affirmed 

Monnet !spat & Energy Ltd. Resolution Professional, In re, 2018 SCC OnLine NCLT 23789, 

referred to 

Dena Bank v. Bhikhabhai Prabhudas Parekh & Co., (2000) 5 SCC 694; CIT v. Monnet !spat 

& Energy Ltd. , 2017 SCC OnLine Del 12759, cited 

The petitioner Company is a corporate debtor in respect of which CIRP 

proceedings commenced in July 2017 and ended in July 2018, when NCLT 

approved the resolution plan submitted by a consortium of Aion Investment (P) 

Ltd. and JSW Steel Ltd. ("Aion-JSW" for short). Prior to approval by NCLT, CoC 

had granted approval to the said resolution plan by a voting majority of 98.97%. It 

was the contention of the petitioner that in accordance with the provisions of IBC, 

RP had made a public announcement thereby, inviting claims from the creditors. 

Contending that the demand notices issued by the respondents for recovery of 

service tax towards royalty, District Mineral Foundation and National Mineral 

Exploration Trust against the iron ore purchased by the petitioner Company are 

contrary to the law laid down by the Court in Satish Kumar Gupta, (2020) 8 SCC 

531. Allowing the writ petition. The Supreme Court held as above. 

H. Insolvency and Bankruptcy Code, 2016 - S. 31(1) r/w Ss. 3(10), 

5(20) and 5(21) - Approved resolution plan - Bindingness of, on 

Central Government, State Government and local authorities, including tax 

authorities - Service tax dues - Non-recoverability of, when not included in 

approved resolution plan 

- NCLT vide order dt. 17-4-2018 approved the resolution plan of Vedanta 

Ltd. - Challenging the notices issued by the respondent State authorities and 

a 
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the order of SBI asking it to pay an amount of Rs 37,41,41,602 on account of tax 

penalty due under the ]hark.hand VAT Act for the period 2011-12 and 2012-13, 

the appellant approached the High Court - Held, the finding of the High Court 

that the dues owed to the State Government and Central Government would not 

come within the definition of "operational debt", is incorrect in law - Also the 

finding that since the order ofNCLT is prior to the date on which S. 31(1) IBC 

was amended, the provisions of S. 31 would not be applicable, cannot stand

In the present case, held, the respondents are not entitled to recover any claims 

or claim any debts owed to them from the corporate debtor accruing prior to 

the transfer date (Paras 27 to 29 and 150 to 157) 

I. Constitution of India - Art. 226 - Maintainability of writ petition -

Standing/Locus standi - Corporate debtor - Locus standi of, to invoke writ 

jurisdiction challenging levy of tax/penalty, even after change of management 

after approval of resolution plan under provisions of IBC 

- Appellant was a corporate debtor in respect of which the proceedings 

under S. 7 IBC were initiated by SBI- High Court, inter alia held that since the 

management of the appellant was taken over by M/s Vedanta Ltd. (resolution 

applicant) on 4-6-2018, it was only M/s Vedanta Ltd., which had locus to 

file writ petitions - Held, the High Court erred in holding that the appellant 

Company does not have locus to file the writ petitions - The approved 

resolution plan was in respect of the corporate debtor and the successful 

resolution applicant only takes over the management of the corporate debtor in 

accordance with the resolution plan - Further, the resolution applicant steps 

into the shoes of the corporate debtor - Insolvency and Bankruptcy Code, 

2016, Ss. 7 and 9 (Paras 151 and 153) 

NCLT vide order dated 17-4-2018 approved the resolution plan of Vedanta 

Ltd. The appeal being Company Appeal (AT) (Insolvency) No. 175 of 2018 filed 

by one Renaissance Steel India (P) Ltd. challenging the order of NCLT came to be 

dismissed by NCLAT vide order dated 10-8-2018. Challenging the notices issued 

by the respondent State authorities and the order of SBI asking it to pay an amount 

f of Rs 37,41,41,602 on account of tax penalty due under the Jharkhand VAT Act 

for the period 2011-12 and 2012-13, the appellant corporate debtor approached the 

High Court. The appellant had also challenged the letter dated 22-11-2019 issued 

by State Tax Officer, Bokaro to deposit the amount of Rs 75,57,000. 

Held: 

The appellant challenges the judgment and order passed by the Division Bench 

g of the High Court dated 1-5-2020 vide which the petitions filed by the appellant, 

challenging the action of the respondent authorities thereby, seeking to recover 

the Jharkhand Value Added Tax ("JVAT") for the period between 2011-2012 and 

2012-2013, have been rejected. (Para 150) 

The finding of the High Court that the dues owed to the State Government 

and the Central Government would not come within the definition of "operational 

h debt", is incorrect in law. So also the finding that since the order of NCLT is prior 

to the date on which Section 31(1) IBC was amended, the provisions of Section 31 
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would not be applicable, also cannot stand in view of the foregoing observations 

made hereinabove. (Para 152) 

The High Court has erred in holding that the appellant Company does not have 

locus to file the writ petitions inasmuch as the management has been taken over by 

M/s Vedanta Ltd. The resolution plan is in respect of the corporate debtor and the 

successful resolution applicant only takes over the management of the corporate 

debtor in accordance with the resolution plan. The resolution applicant steps into 

the shoes of the corporate debtor. As such, the finding in this respect would also 

not be sustainable in law. (Para 153) 

The respondents are not entitled to recover any claims or claim any debts owed 

to them from the corporate debtor accruing prior to the transfer date. Needless to 

state that the consequences thereof shall follow. (Para 157) 

Electrosteel Steels Ltd. v. State of Jharkhand, 2020 SCC OnLine Jhar 454, reversed 

SBiv. Electrosteel Steels Ltd. , 2017 SCC OnLine NCLT 16085; SBiv. Electrosteel Steels Ltd., 

2018 SCC OnLine NCLT 14651; Renaissance Steel (India) (P) Ltd. v. Electrosteels Steel 

(India) Ltd., 2018 SCC OnLine NCLAT 901, referred to 

VN-D/67725/CV 
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The Judgment of the Court was delivered by 

675 

B.R. GAVAI, J.- Leave granted in Special Leave Petitions (Civil) 

Nos. 11232 of 2020 and 7147-50 of 2020. 

2. The short but important questions, that arise for consideration in this 

batch of matters, are as under: 

2.1. (i) As to whether any creditor including the Central Government, State 

Government or any local authority is bound by the resolution plan once it is 

approved by an adjudicating authority under sub-section (1) of Section 31 of 

the Insolvency and Bankruptcy Code, 2016 (hereinafter referred to as "the I&B 

Code")? 

2.2. (ii) As to whether the amendment to Section 31 by Section 7 of Act 26 

of 2019 is clarificatory/declaratory or substantive in nature? 

2.3. (iii) As to whether after approval of resolution plan by the adjudicating 

authority a creditor including the Central Government, Stale Government or 

any local authority is entitled to initiate any proceedings for recovery of any of 

the dues from the corporate debtor, which are not a part of the resolution plan 

approved by the adjudicating authority? 

3. We will first refer to the facts in each of these matters. 

Civil Appeal No. 8129 of 2019 [Ghanashyam Mishra & Sons (P) Ltd. v. 

Edelweiss Asset Reconstruction Co. Ltd.] 

4. Orissa Manganese & Minerals Ltd. (hereinafter referred to as "the 

corporate debtor" or "OMML") was engaged in the business of mining iron ore, 

graphite, manganese ore and agglomerating iron fines into pellets through its 

facilities in Orissa and Jharkhand. The corporate insolvency resolution process 

(hereinafter referred to as "CIRP") was initiated in respect of the corporate 

debtor by an application under Section 7 of the I&B Code filed by State Bank 

of India (hereinafter referred to as "SBI") before the National Company Law 

Tribunal, Kolkata Bench, Kolkata (hereinafter referred to as "NCLT"). 

5. Vide order dated 3-8-2017 1, Company Petition (IB) No. 371/KB/2017 

filed by SBI was admitted. Shri Sumit Binani was appointed as interim 

resolution professional (hereinafter referred to as "IRP"). Upon admission of 

the said company petition, CIRP was initiated with effect from 3-8-2017. The 

appointment of IRP was confirmed by the Committee of Creditors (hereinafter 

referred to as "CoC") in their meeting held on 4-9-2017. The resolution 

professional (hereinafter referred to as "RP") continued with the resolution 

process by inviting expression of interest (hereinafter referred to as "Eol") and 

applications for resolution plan in accordance with the provisions of the I&B 

Code and the Regulations framed thereunder. The initial period of CIRP of 180 

days expired on 29-1-2018. At the request of CoC, RP moved an application 

for extension of CIRP period, which came to be extended by 90 days i.e. till 

29-4-2018. 

1 SBiv. Orissa Manganese & Minerals Ltd., 2017 SCC OnLine NCLT 20886 

 

590



-----------------------------------------------------------------------------------------------------------------------------------------------------------

Modak, (2008) 1 SCC 1 paras 61, 62 & 63.

this judgment is protected by the law declared by the Supreme Court in Eastern Book Company v. D.B.

TruePrint™ source:  Supreme Court Cases, © 2022 Eastern Book Company. The text of this version of

SCC Online Web Edition: http://www.scconline.com

Printed For: Maithili Moondra,  Khaitan & Co LLP - Delhi

Page 20         Tuesday, December 20, 2022

SCC Online Web Edition, © 2022 EBC Publishing Pvt. Ltd.~cccc® 
IONLINEf 

True Prinf 

676 SUPREME COURT CASES (2021) 9 sec 

6. In response to the invitation, three resolution plans were received by RP 

each from, Edelweiss Asset Reconstruction Company Ltd. (hereinafter referred 

to as "EARC"), Respondent 1 herein, Orissa Mining (P) Ltd. (hereinafter 

referred to as "OMPL") and Ghanashyam Mishra & Sons (P) Ltd. (hereinafter 

referred to as "GMSPL"), the appellant herein, respectively. In the 8th meeting 

of the CoC held on 14-3-2018, EARC was declared as Hl bidder. However, 

EARC failed to satisfy CoC in the negotiations and as such, the resolution plan 

submitted by EARC came to be rejected in the 9th meeting of CoC held on 

31-3-2018. 

7. CoC thereafter proceeded for negotiations with the H2 bidder i.e. GMSPL. 

However, the resolution plan of GMSPL was also found to be unacceptable to 

CoC and therefore, in its 10th meeting held on 3-4-2018, it decided to annul 

the existing process and initiate a fresh process for invitation of resolution plan 

only from the applicants, which had earlier submitted their Eol. Accordingly, 

a communication was sent to the applicants, which had submitted their Eol. In 

response to the said invitation, three resolution plans were received each from 

GMSPL, EARC and Srei Infrastructure Finance Ltd. (hereinafter referred to as 

"SIFL") respectively. These resolution plans were considered by CoC in its 

11th meeting held on 13-4-2018. After evaluation of the resolution plans, CoC 

ranked GMSPL as the Hl bidder. 

8. Further negotiations were held by CoC with GMSPL. After several rounds 

of negotiations, the resolution plan of GMSPL was considered by CoC for its 

approval. In its 12th meeting held on 21-4-2018, CoC unanimously took a 

decision to convene a meeting ofCoC on 25-4-2018 at 6 p.m., for voting on the 

resolution plan proposed by GMSPL. After being satisfied, that the resolution 

plan submitted by GMSPL meets all the requirements under sub-section (2) of 

Section 30 of the I&B Code, the same was placed before the members of CoC 

for voting, and the resolution plan came to be approved by more than 89.23% 

of the voting share of financial creditors of the corporate debtor. 

9. Accordingly, a company application being CA (IB) No. 402/KB/2018 

came to be filed by RP for approval of the resolution plan submitted by GMSPL. 

9.1. One application being CA (IB) No. 398/KB/2018 came to be filed by 

EARC, Respondent 1 herein, challenging the approval of the resolution plan 

ofGMSPL. 

9.2. One more application came to be filed by EARC, being CA (IB) 

No. 470/KB/2018 challenging the decision of RP in not admitting its claim. 

The said application was filed, contending, that its claim stood on the 

strength of corporate guarantee provided by the corporate debtor against 

the take-out facility provided to Adhunik Power and Natural Resources Ltd. 

(hereinafter referred to as "APNRL"), being sister concern of the corporate 

debtor. It was contended, that in not admitting the claim on the strength of 

corporate guarantee, RP violated Regulations 13 and 14 of the Insolvency 

and Bankruptcy Board of India (Insolvency Resolution Process for Corporate 

Persons) Regulations, 2016 (hereinafter referred to as "the Regulations"). It was 

prayed in the application for a direction to the successful resolution applicant 
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i.e. GMSPL, to undertake to pay the full amount due and payable under the said 

corporate guarantee and further to issue directions for protecting the rights of 

the lenders of APNRL as pledgee. 

9.3. One more application being CA (IB) No. 509/KB/2018 was filed by 

the District Mining Officer, Department of Mining and Geology, Jharkhand 

challenging non-admission of its claim to the tune of Rs 93,51,91,724 and 

Rs 760.51 crores. 

10. NCLT by an elaborate order dated 22-6-20182 approved the resolution 

plan of GMSPL, which was duly approved by CoC by voting share of more 

than 89.23%. Rest of the applications including the two filed by EARC, 

Respondent 1 herein, came to be rejected. 

11. Being aggrieved by the order2 passed by NCLT, EARC preferred 

company appeal being Company Appeals (AT) (Insolvency) Nos. 437 of 

2018 and 444 of 2018 before the National Company Law Appellate Tribunal, 

New Delhi (hereinafter referred to as "NCLAT"). Company Appeal (AT) 

(Insolvency) No. 437 of 2018 was against the rejection of claims of EARC 

as financial creditor and thereby its non-inclusion in CoC. Company Appeal 

(AT) (Insolvency) No. 444 of2018 came to be filed with the grievance, that RP 

and CoC had erroneously held, that the plan of GMSPL was better than that of 

EARC. One more company appeal being Company Appeal (AT) (Insolvency) 

No. 500 of 2018 came to be filed by Sundargarh Mines & Transport Workers 

Union (hereinafter referred to as "SMTWU") on behalf of the workmen of 

the corporate debtor. Another company appeal being Company Appeal (AT) 

(Insolvency) No. 438 of 2018 came to be filed by one Deepak Singh, an 

employee of APNRL, claiming dues of his salary. 

12. By the impugned judgment and order dated 23-4-20193, NCLAT while 

holding that RP was justified in not accepting the claim of EARC and that 

NCLT had rightly rejected the application filed by EARC, however, observed 

that the rejection of the claim for the purpose of collating and making it part 

of the resolution plan will not affect the right of EARC to invoke the bank 

guarantee against the corporate debtor, in case the principal borrower failed to 

pay the debt amount, since the moratorium period had come to an end. NCLAT 

on comparison of the plans submitted by EARC and GMSPL further held, that 

the resolution plan submitted by G MSPL was a better one than the one submitted 

by other applicants and there was no illegality in accepting the resolution plan 

ofGMSPL. 

13. Insofar as Company Appeal (AT) (Insolvency) No. 500 of 2018 is 

concerned, the grievance was that though there were around 1476 workmen, 

RP ignored their rightful wages, statutory dues and other benefits. NCLAT, in 

the said order3, observed, that after the period of moratorium, it was open for 

the persons to move before a civil court or to move an application before the 

2 SBlv. Orissa Manganese & Minerals Ltd., 2018 SCC OnLine NCLT 20888 

3 Edelweiss Asset Reconstruction Co. Ltd. v. Orissa Manganese & Minerals Ltd., 2019 SCC OnLine 
NCLAT764 
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court of competent jurisdiction against the corporate debtor. NCLAT therefore 

observed that the appellant therein may move before the civil court or a court of 

competent jurisdiction and may file an application before the Labour Court for a 

appropriate reliefs in favour of the workmen concerned or against the corporate 

debtor, if they have actually worked and had not been taken care of in the 

resolution plan. 

14. Insofar as Company Appeal (AT) (Insolvency) No. 438 of 2018 is 

concerned, it was the claim of Deepak Singh, appellant therein, that he had 

joined APNRL, the holding company of the corporate debtor, as the President- b 

Group Head HR from 2-6-2014 to 9-3-2015. It was his claim that he had an 

amount of Rs 17 ,03,000 recoverable from the said APNRL and as such, was 

an operational creditor. It was submitted that though the claim of the said 

appellant was valid, it was illegally rejected by RP. NCLAT held that insofar as 

the said appeal is concerned, no ground as is permissible under sub-section (3) 

of Section 61 of the I&B Code is made out and as such, relief could not be c 
granted in the appeal. However, it was observed that the said order passed in 

the appeal would not come in the way of the appellant to move the appropriate 

forum for appropriate relief. 

15. GMSPL, thus, aggrieved by the observations made by NCLAT to the effect 

that the claims of the parties, which are not included in the resolution plan could 

be agitated by them before the other forums, has preferred the present appeal. d 

Civil appeal arising out of Special Leave Petition (Civil) No. 11232 of 2020 

(Ultratech Nathdwara Cement Ltd. v. State of U.P.) 

16. The appellant is a wholly owned subsidiary of UltraTech Cement Ltd. 

and is engaged in the business of manufacturing and marketing of cement and 

allied products. e 

17. On 19-12-2015, the Additional Commissioner, Commercial Taxes, 

Ghaziabad passed an order in the appeal preferred by Binani Cement Ltd., 

thereby, allowing the appeal filed by Binani Cement and setting aside the order 

of imposition of fine of Rs 24,71,885. Vide another order dated 22-12-2015, 

passed in the appeal filed by Binani Cement, the order of imposition of fine 

of Rs 59,61,445 also came to be set aside. Vide order dated 2-8-2017, the f 

Deputy Commissioner, Commercial Taxes, Division-IO, Ghaziabad held, that 

Binani Cement was liable to pay entry tax of Rs 40,47,344 for Assessment 

Year 2003-2004. By another Order dated 2-8-2017, the Deputy Commissioner, 

Commercial Taxes, Division-I 0, Ghaziabad further held, that Binani Cement 

was liable to pay entry tax of Rs 43,06,715 for Assessment Year 2004-2005. 

18. Since the said Binani Cement was unable to pay the debt to Bank of g 

Baroda, Bank of Baroda filed an application being CA (IB) No. 359/KB/2017 

before NCLT, Kolkata Bench under Section 7 of the I&B Code. Vide order 

dated 25-7-20174, NCLT admitted the petition for initiating the CIRP process. 

Vide the said order, NCLT also declared moratorium for the purposes referred 

to in Section 14 of the I&B Code. 
h 

4 Bank of Baroda v. Binani Cements Ltd., 2017 SCC OnLine NCLT 7191 
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19. Vide communication dated 10-11-2017, the authorities were informed 

about the initiation of the CIRP. However, the authority by an endorsement 

made on the application of the appellant herein stated, that there was no stay 

granted by NCLT on tax assessment process. It was observed that if there 

was any clear order passed by NCLT, the same should be produced or Binani 

Cement should appear on the next date i.e. 27-11-2017 for hearing of tax 

assessment process. 

20. On 28-7-2017, RP made a public announcement inviting claims from all 

the creditors of the corporate debtor, as is required under Section 15 of the I&B 

Code. The last date for submission of claims was 8-8-2017. RP upon receipt 

of the claims maintained a list of creditors alongside the amount claimed by 

them and the security interest. RP also invited Eol. In response, various entities 

including the present appellant submitted their Eol as well as resolution plans. 

CoC in its meeting dated 28-5-2018, unanimously approved the resolution 

plan submitted by the present appellant. Pursuant to the approval by CoC, 

N CLAT granted approval to the resolution plan of the appellant vide order 

dated 14-11-20185. The said order came to be challenged before this Court in 

Civil Appeal No. 10998 of 2018, which was dismissed by this Court vide order 

dated 19-11-20186 . 

21. On 13-12-2018, the name of the corporate debtor was changed 

to UltraTech N athdwara Cement Ltd. from Binani Cement Ltd. and the 

management of the corporate debtor was taken over by Ultratech Cement 

Ltd. with effect from 20-11-2018. Thereafter, the appellant addressed various 

communications to the tax authorities, who are the respondents herein 

informing them, that after the resolution plan was approved by NCLT, all 

proceedings instituted against the corporate debtor, arising and pending before 

the transfer date shall stand withdrawn. It was also informed that all the 

liabilities towards operational creditors shall be deemed to have been settled 

by discharge and payment of the resolution amount by the corporate debtor. 

However, it was insisted by the tax authorities that since there was no specific 

stay, proceedings could not be dropped. 

22. After various communications addressed by the appellant to the 

Joint Commissioner, Commercial Taxes (Corporate Circle), Ghaziabad 

dated 26-4-2019, the following endorsements came to be made by the authority 

on 29-4-2019: 

"After consideration on the application presented by you, it is found 

that, by Hon'ble NCLT/NCLAT after transfer, neither stay is imposed on 

tax assessment nor on creation of demand. So the created demand is 

payable by you. If you do not agree with it, preferring an appeal before 

higher authority, present its copy to us. Disposal is done of the application 

presented by you." 

5 Binani Industries Ltd. v. Bank of Baroda, 2018 SCC OnLine NCLAT 521 

6 Rajputana Properties (P) Ltd. v. Ultratech Cement Ltd., 2018 SCC OnLine SC 3596 
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23. The Commercial Tax Department of the State of Rajasthan filed Civil 

Appeal No. 5889 of 2019 challenging the resolution plan. However, the said 

appeal came to be dismissed vide order of this Court dated 26-7-20197 • The 

appeals being Civil Appeals Nos. 630-34 of 2020 were also preferred by the 

Commissioner of Central Excise, Goods and Services Tax, Jodhpur challenging 

the resolution plan. The same also came to be dismissed by this Court vide 

order dated 24-1-20208. 

24. The appellant therefore filed Civil Miscellaneous Writ Petition No. 354 

of 2020 before the High Court of Allahabad challenging the order passed by 

the Additional Commissioner Grade 2 (Appeal) dated 30-1-2020, to the effect, 

that the proceedings in the State of Uttar Pradesh would remain unaffected 

irrespective of the approval of the resolution plan of the appellant by NCLT. The 

appellant also prayed for a declaration that all the proceedings pending before 

different authorities stand abated in terms of the approval of the resolution plan 

by NCLT. A prayer was also made for refund of Rs 248.92 lakhs deposited by 

the appellant under protest and for return of the bank guarantee. 

25. The Division Bench of the Allahabad High Court vide order 

dated 6-7 -20209 observed that the contention of the appellant with regard to the 

approval of the resolution plan by NCLT has been dealt with by the assessing 

authority as well as by the appellate authority and therefore, it was in the fitness 

of things that the appellant should avail of the alternative remedy of filing a 

second appeal available under the VAT Act. Being aggrieved by the same, the 

appellant has filed the present appeal. 

Writ Petition (Civil) No. 1177 of 2020 (Monnet /spat & Energy Ltd. v. State 

of Odisha) 

a 

b 

C 

d 

26. The petitioner Company is a corporate debtor in respect of which CIRP e 

proceedings commenced in July 2017 and ended in July 2018, when NCLT 

approved10 the resolution plan submitted by a consortium of Aion Investment 

(P) Ltd. and JSW Steel Ltd. ("Aion-JSW" for short). Prior to approval by 

NCLT, CoC had granted approval to the said resolution plan by a voting 

majority of 98.97%. It is the contention of the petitioner that in accordance 

with the provisions of the I&B Code, RP had made a public announcement f 

thereby, inviting claims from the creditors. Contending that the demand notices 

issued by the respondents for recovery of service tax towards royalty, District 

Mineral Foundation ("DMF" for short) and National Mineral Exploration Trust 

("NMET" for short) against the iron ore purchased by the petitioner Company 

are contrary to the law laid down by this Court in Essar Steel (India) Ltd. (CoC) 

v. Satish Kumar Gupta 11 , the petitioner has directly approached this Court by g 

filing a writ petition under Article 32 of the Constitution of India. 

1 CCT v. Binani Industries Ltd., 2019 SCC OnLine SC 2006 

8 CCE ( CST) v. Binani Industries Ltd., 2020 SCC OnLine SC 1185 

9 Ultra Tech Nathdwara Cement Ltd. v. State of U.P. , 2020 SCC OnLine All 1724 h 
10 Monnet !spat & Energy Ltd. Resolution Professional, In re, 2018 SCC OnLine NCLT 23789 

11 (2020) s sec 531 : (2021) 2 sec (Civ) 443 
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SWISS RIBBONS (P) LTD. v. UNION OF INDIA 

(2019) 4 Supreme Court Cases 17 

(BEFORE R0HINTON FALi NARIMAN AND NAVIN SINHA, JJ.) 

17 

SWISS RIBBONS PRIVATE LIMITED AND ANOTHER Petitioners; 

Versus 

UNION OF INDIA AND OTHERS Respondents. 

Writ Petitions (C) No. 99 of 20l8t with Nos. 100, 115, 

459,598, 775,822,849, 1221 of 2018, 37 of 2019 and 

SLP (C) No. 28623 of 2018, decided on January 25, 2019 

A. Insolvency and Bankruptcy Laws - Insolvency and Bankruptcy Code, 

2016 - Ss. 7, 8 and 9 r/w Ss. 5(7), 5(8) and 5(20) - Classification of creditors 

i.e. as financial and operational creditors, held, valid - Operational creditors 

are not discriminated against and Art. 14 of the Constitution has not been 

infracted either on the ground of equals being treated unequally or on the 

ground of manifest arbitrariness 

- Held, since equality is only among equals, no discrimination results if 

the Court can be shown that there is an intelligible differentia which separates 

two kinds of creditors so long as there is some rational relation between 

the creditors so differentiated, with the object sought to be achieved by the 

legislation 

- Held, financial creditors generally lend finance on a term loan or for 

working capital while operational creditors are relatable to supply of goods 

- Further, financial creditors are, from the very beginning, involved with 

assessing viability of corporate debtor and engage in restructuring of loan as 

well as reorganisation of corporate debtor's business when there is financial 

stress, which operational creditors do not and cannot do - Further, they 

differ qua repayment schedule, security requirement for dues, contractual terms 

for giving credit, remedy in case of defaults and fora before which dispute 

resolution takes place - Further, financial debts made to banks and financial 

institutions are well documented and defaults made are easily verifiable -

Also, generally the quantum of dues of operational creditors and the number of 

such creditors are comparatively less - Held, preserving the corporate debtor 

as a going concern, while ensuring maximum recovery for all creditors being 

the objective of the Code, financial creditors are different from operational 

creditors and therefore, there is an intelligible differentia between the two 

which has a direct relation to the objects sought to be achieved by the Code 

- Constitution of India - Art. 14 - Insolvency and Bankruptcy Board 

of India (Insolvency Resolution Process for Corporate Persons) Regulations, 

2016, Regns. 16-A and 16-B (Paras 37 to 51) 

B. Insolvency and Bankruptcy Laws - Insolvency and Bankruptcy Code, 

2016 - Ss. 7, 8 and 9 r/w Ss. 5(7), 5(8) and 5(20) - Different insolvency 

resolution procedure vis-a-vis operational and financial creditors - Validity 

of, upheld - Right to dispute claim - Existence of, in a financial debtor 

t Under Article 32 of the Constitution of India 

ANNEXURE A-20
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- Rejecting the contention that in the case of a financial debtor, there being 

no requirement of giving (demand) notice, financial debtor is not entitled to 

dispute claim of financial creditor, held, at the stage of adjudicating authority's 

satisfaction under S. 7(5) of the Code, corporate debtor is served with a copy 

of application filed with adjudicating authority and has opportunity to file a 

reply before the said authority and be heard before an order is made admitting 

the said application - Further, a financial creditor has to prove "default" in 

payment as opposed to an operational creditor who merely "claims" a right to 

payment of a liability or obligation in respect of a debt which may be due -

Thus, differentiation in triggering of insolvency resolution process by financial 

creditors under S. 7 and by operational creditors under S s. 8 and 9 of the 

Code, not invalid - Constitution of India - Art. 14 - National Company 

Law Tribunal Rules, 2016- Rr. 11, 34 and 37 - Insolvency and Bankruptcy 

(Application to Adjudicating Authority) Rules, 2016 - R. 4(3) and Form I -

Insolvency and Bankruptcy Board of India (Insolvency Resolution Process for 

Corporate Persons) Regulations, 2016, Regn. 8 and Form C (Paras 52 to 65) 

C. Insolvency and Bankruptcy Laws - Insolvency and Bankruptcy Code, 

2016 - Ss. 21 and 24 r/w Ss. 5(7), 5(8), 5(20), 30(2)(b) and 31 - Denial of 

right to vote in Committee of Creditors (CoC) to operational creditors - Not 

discriminatory, considering its objective/purpose - Moreover, the interests 

of operational creditors are otherwise protected, so as to ensure that they are 

given roughly the same treatment as financial creditors 

- Held, under the Code, Committee of Creditors is entrusted with primary 

responsibility of financial re structuring - Further, since financial creditors 

are in business of moneylending, banks and financial institutions are best 

equipped to assess viability and feasibility of the business of the corporate 

debtor while operational creditors are involved only in recovering amounts that 

are paid for goods and services, and are typically unable to assess viability 

and feasibility of business - Also, NCLAT, while looking into viability and 

feasibility of resolution plans approved by Committee of Creditors, has always 

gone into whether operational creditors are given roughly the same treatment 

as financial creditors - Thus, operational creditors not discriminated against 

- Constitution of India - Art. 14 - Insolvency and Bankruptcy Board 

of India (Insolvency Resolution Process for Corporate Persons) Regulations, 

2016, Regn. 38 (Paras 71 to 78) 

D. Insolvency and Bankruptcy Laws - Insolvency and Bankruptcy Code, 

2016- S. 12-A r/w Ss. 7, 8, 9, 10 and 60-Withdrawal of admitted application 

with requirement of approval of at least ninety per cent of voting share of 

Committee of Creditors - Not discriminatory/arbitrary 

- Held, figure of ninety per cent, in absence of anything further to show 

that it is arbitrary, must pertain to domain of legislative policy - Also, if 

Committee of Creditors arbitrarily rejects a just settlement and/or withdrawal 

claim, NCLT, and thereafter, NCLAT can always set aside such decision -

Further, clarified that at any stage where Committee of Creditors is not yet 

constituted, a party can approach NCLT directly, which Tribunal may, in 
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exercise of its inherent powers under R. 11 of NCLT Rules, 2016, allow or 

disallow an application for withdrawal or settlement - National Company 

Law Tribunal Rules, 2016 - R. 11 - Insolvency and Bankruptcy Board 

of India (Insolvency Resolution Process for Corporate Persons) Regulations, 

2016, Regns. 30-A and 36-A (Paras 79 to 83) 

E. Insolvency and Bankruptcy Laws - Insolvency and Bankruptcy Code, 

2016 - S. 29-A - Eligibility restrictions on who can be resolution applicant 

i.e. on promoter to be considered as such in resolution process - Validity of, 

reaffirmed 

- Held, resolution applicants have no vested right to be considered as such 

in resolution process - Thus, no vested right is taken away by application 

of S. 29-A - Further, there is no vested right in an erstwhile promoter of 

a corporate debtor to bid for immovable and movable property of corporate 

debtor in liquidation (Paras 92 to 98) 

F. Insolvency and Bankruptcy Laws - Insolvency and Bankruptcy Code, 

2016 - S. 29-A(c) - Prescribed period in S. 29-A(c) of grace period of one 

year to service NPAs (non-performing assets) - Validity of 

- Held, the legislative policy, that a person who is unable to service its 

own debt beyond the grace period (i.e. period of one year post declaration of 

NPA) is unfit to be eligible to become a resolution applicant cannot be found 

fault with and neither can the period of one year be found fault with, as this 

is a policy matter decided by RBI - Further, the ineligibility attaches only 

after this one year period is over as the NPA then gets classified as a doubtful 

asset - Debt, Financial and Monetary Laws - Reserve Bank- RBI Master 

Circular on Prudential Norms on Income Recognition, Asset Classification and 

Provisioning Pertaining to Advances dt. 1-7-2015, Cl. 4 (Paras 103 to 105) 

G. Insolvency and Bankruptcy Laws - Insolvency and Bankruptcy Code, 

2016 - S. 29-A(j) r/w S. 5(24) - Related or connected party/person or relative 

- Who are, for purposes of S. 29-A 

- Held, the expression "related party", and "relative" contained in the 

f definition sections must be read noscitur a sociis with the categories of persons 

mentioned in Expln. I, cl. (ii) to S. 29-A(j), and so read, would include only 

persons who are connected with business activity of resolution applicant -

Further, the expression "connected person" in Expln. I is a person who is in 

the saddle of the business of corporate debtor either at an anterior point of time 

or even during implementation of the resolution plan - Words and Phrases -

g "Related person", "relative", "connected person" (Paras 107 to 110) 

H. Insolvency and Bankruptcy Laws - Insolvency and Bankruptcy Code, 

2016 - Ss. 29-A and 240-A - Exemption of micro, small and medium 

enterprises - Validity of, upheld 

- Upholding the provision, held, rationale for excluding such industries 

h from eligibility criteria laid down in Ss. 29-A(c) and 29-A(h) is because qua 

such industries, other resolution applicants may not be forthcoming, which then 
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will inevitably lead not to resolution, but to liquidation - Industry, Trade, 

Development and Business Laws - Micro, Small and Medium Enterprises 

Development Act, 2006, S. 7 (Paras 111 to 115) a 

I. Insolvency and Bankruptcy Laws - Insolvency and Bankruptcy Code, 

2016 - S. 53 - Priority of distribution of assets under - Non-violative of 

Art. 14 of the Constitution 

- Considering various factors such as the objective of Code, intelligible 

differentia between :financial debts and operational debts, kinds of unsecured 

debts, priority given to workmen's dues, etc. held, Art. 14 of the Constitution 

does not get infracted - Constitution of India, Art. 14 (Paras 116 to 119) 

J. Insolvency and Bankruptcy Laws - Insolvency and Bankruptcy Code, 

2016 - Ss. 18 and 28 - Powers of a resolution professional - Held, 
do not extend to adjudication - Held, the resolution professional is given 

administrative as opposed to quasi-judicial powers 

- Further, a resolution professional is a facilitator of the resolution 

process, whose administrative functions are overseen by the Committee of 

Creditors and by the adjudicating authority - Insolvency and Bankruptcy 

Board of India (Insolvency Resolution Process for Corporate Persons) 

Regulations, 2016, Regns. 10, 12, 13, 14 and 35-A (Paras 88 to 91) 

K. Insolvency and Bankruptcy Laws - Insolvency and Bankruptcy Code, 

2016 - Ss. 214 and 3(9) - Private information utilities - Held, governed by 

proper norms and safeguards - Evidence by way of loan default contained in 

records of such utility, held, only prima facie evidence of default, rebuttable 
by corporate debtor 

b 

C 

d 

- There are stringent requirements as to registration of such utility, e 

the moment information of default is received, such information has to be 

communicated to all parties and sureties to the debt - The utility is to 

expeditiously undertake the process of authentication and verification of 

information, which will include authentication and verification from the debtor 

who has defaulted - Insolvency and Bankruptcy Board of India (Information 

Utilities) Regulations , 2017, Regns. 20 and 21 (Paras 85 to 87, 53 and 54) f 

L. Corporate Laws - Companies Act, 2013 - S. 412 (w.e.f. 9-2-2018) -

Appointment of members of Tribunal and Appellate Tribunal - Validity of, 

upheld 

- Rejecting the contention that appointment of members of NCLT and 

NCLAT were contrary to judgments in Madras Bar Assn. (1 ), (2010) 11 SCC 

1 and Madras Bar Assn. (3 ), (2015) 8 SCC 583, held, in compliance of the 

directions of the Supreme Court, advertisements dt. 10-8-2015 were issued 

inviting applications for Judicial and Technical Members as a result of which, 

all the present Members ofNCLT and NCLAT had been appointed- Insolvency 

and Bankruptcy Laws - NCLT/NCLAT (Paras 30 and 31) 

g 

h 
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M. Insolvency and Bankruptcy Laws - NCLT/NCLAT- Circuit Benches 

- Directions qua constitution of Circuit Benches ofNCLAT 

a - Considering the submission of Attorney General that the ruling in 

b 

C 

d 

e 

f 

g 

h 

Madras Bar Assn. (2), (2014) 10 SCC 1, will be followed and Circuit Benches 

will be established as soon as it is practicable, Union oflndia directed to set up 

Circuit Benches of NCLAT within a period of 6 months (Paras 32 and 33) 

Madras Bar Assn. v. Union of India, (2014) 10 SCC l,followed 

S.P. Sampath Kumar v. Union of India, (1987) 1 SCC 124; L. Chandra Kumar v. Union of 
India, (1997) 3 sec 261 : 1997 sec (L&S) 577, cited 

N. Insolvency and Bankruptcy Laws - NCLT/NCLAT- Directions qua 

functioning of the Tribunals under the wrong Ministry i.e. under the Ministry 

of Corporate Affairs as opposed to the Ministry of Law and Justice 

- Following the ruling in Madras Bar Assn., (2010) 11 SCC 1 wherein 

it was inter alia held, that the administrative support for all Tribunals should 

be from the Ministry of Law and Justice and neither the Tribunals nor 

their members shall seek or be provided with facilities from the respective 

sponsoring or parent Ministries or Department concerned, Union of India 

directed to follow, both in letter and spirit, Madras Bar Assn., (2010) 11 SCC 

1 (Paras 34 to 36) 

Union of India v. Madras Bar Assn. , (2010) 11 SCC l,followed 

Delhi International Airport Ltd. v. International Lease Finance Corpn., (2015) 8 SCC 446, 

referred to 

The petitions assailed the constitutional validity of various provisions of the 

Insolvency and Bankruptcy Code, 2016 ("the Insolvency Code" or "the Code"). 

It was inter alia contended that the members of the National Company Law 

Tribunal (NCLT) and certain members of the National Company Law Appellate 

Tribunal (NCLAT), apart from the President, have been appointed contrary to the 

judgment in Madras Bar Assn., (2015) 8 SCC 583. It was also contended that 

the administrative support for all tribunals should be from the Ministry of Law 

and Justice. However, NCLT and NCLAT were functioning under the Ministry of 

Corporate Affairs. It was also contended that since NCLAT, as an appellate court, 

has a seat only at New Delhi, this would render the remedy inefficacious. 

It was contended that there was no real difference between financial creditors 
and operational creditors. There was no intelligible differentia between the two 

types of creditors, regard being had to the object sought to be achieved by the 

Code, namely, insolvency resolution, and if that is not possible, then ultimately, 

liquidation. It was inter alia contended that such classification will not only be 
discriminatory, but also manifestly arbitrary, as under Sections 8 and 9 of the Code, 

an operational debtor is not only given notice of default, but is entitled to dispute 

the genuineness of the claim. In the case of a financial debtor, on the other hand, 

no notice is given and the financial debtor is not entitled to dispute the claim of 

the financial creditor. It was further contended that Sections 21 and 24 of the Code 

are discriminatory and manifestly arbitrary in that operational creditors do not 

have even a single vote in the Committee of Creditors which has very important 

functions to perform in the resolution process of corporate debtors. 
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It was further contended that the certificate of an information utility is in 

the nature of a preliminary decree issued without any hearing and without any 

process of adjudication. It was contended that Section 12-A derailed the settlement 

process by requiring the approval of at least ninety per cent of the voting share 

of the Committee of Creditors. Unbridled and uncanalised power is given to 

the Committee of Creditors to reject legitimate settlements entered into between 

creditors and the corporate debtors. 

It was contended that the resolution professional, having been given powers 

of adjudication under the Code and Regulations, grant of adjudicatory power to a 

non-judicial authority was violative of basic aspects of dispensation of justice and 

access to justice. 

A four fold attack was raised against Section 29-A, in particular, clause (c) 

thereof. It was contended that the vested rights of erstwhile promoters to participate 

in the recovery process of a corporate debtor have been impaired by retrospective 

application of Section 29-A. 

It was contended that Section 29-A, in any case, was contrary to the object 

sought to be achieved by the Code, in particular, speedy disposal of the resolution 

process as it will inevitably lead to challenges before the adjudicating authority 

and appellate authority, which will slow down and delay the insolvency resolution 

process. 

It was contended that insofar as Section 29-A(c) was concerned, a blanket ban 

on participation of all promoters of corporate debtors, without any mechanism to 

weed out those who are unscrupulous and have brought the company to the ground, 

as against persons who are efficient managers, but who have not been able to pay 

their debts due to various other reasons, would not only be manifestly arbitrary, but 

also be treating unequals as equals. It was contended that maximisation of value of 

assets is an important goal to be achieved in the resolution process. Section 29-A is 

contrary to such goal as an erstwhile promoter, who may outbid all other applicants 

and may have the best resolution plan, would be kept out at the threshold, thereby 

impairing the object of maximisation of value of assets. 

It was contended that under Section 29-A(c), a person's account may be 

classified as a non-performing asset (NPA) in accordance with the guidelines of 

Reserve Bank of India (RBI), despite him not being a wilful defaulter. Also, the 

period of one year referred to in clause (c) was wholly arbitrary and without any 

basis either in rationality or in law. 

Qua Section 29-A(j), it was contended that persons who may be related parties 

in the sense that they may be relatives of the erstwhile promoters are also debarred, 

despite the fact that they may have no business connection with the erstwhile 

promoters who have been rendered ineligible by Section 29-A. 

Held: 

Prologue: the pre-existing state of the law 

The erstwhile regime which led to the enactment of the Insolvency Code 

was discussed by the Bankruptcy Law Reforms Committee (BLRC) in its Report 

dated 4-11-2015 as follows: The current state of the bankruptcy process for firms 

a 
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g 

is a highly fragmented framework. Powers of the creditor and the debtor under 

insolvency are provided for under different Acts. Given the conflicts between h 
creditors and debtors in the resolution of insolvency as described in Section 3.2.2, 
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the chances for consistency and efficiency in resolution are low when rights are 

separately defined. It is problematic that these different laws are implemented in 

different judicial fora. (Para 14) 

One of the important objectives of the Code is to bring the insolvency law 

in India under a single unified umbrella with the object of speeding up of the 

insolvency process. (Para 16.2) 

Madras Petrochem Ltd. v. BIFR, (2016) 4 SCC 1 : (2016) 2 SCC (Civ) 478; Innoventive 

Industries Ltd. V. lcICI Bank, (2018) 1 sec 407 : (2018) 1 sec (Civ) 356, relied on 

Previous legislation, namely, the Sick Industrial Companies (Special 

Provisions) Act, 1985, and the Recovery of Debts Due to Banks and Financial 

Institutions Act, 1993, which made provision for rehabilitation of sick companies 

and repayment of loans availed by them, were found to have completely failed. 

These two enactments were followed by the Securitisation and Reconstruction of 

Financial Assets and Enforcement of Securities Interest Act, 2002 .... amounts 

recovered under the said Act recorded improvement over the previous two 

enactments, but this was yet found to be inadequate. (Para 16.3) 

ArcelorMittal (India) (P) Ltd. v. Satish Kumar Gupta, (2019) 2 SCC 1, relied on 

Madras Petrochem Ltd. v. BIFR, (2016) 4 SCC 1 : (2016) 2 SCC (Civ) 478, cited 

Judicial hands-off qua economic legislation 

To stay experimentation in things social and economic is a grave responsibility. 

Denial of the right to experiment may be fraught with serious consequences 

to the Nation. It is one of the happy incidents of the federal system that a 

single courageous State may, if its citizens choose, serve as a laboratory; and try 

novel social and economic experiments without risk to the rest of the country. 

The Supreme Court has the power to prevent an experiment. The statute which 

embodies it may be struck down on the ground that the measure is arbitrary, 

capricious or unreasonable. The Court has power to do this, because the due process 

clause has been held by the Court applicable to matters of substantive law as well 

as to matters of procedure. But in the exercise of this high power, the Court must 

be ever on its guard, lest we erect our prejudices into legal principles. If we would 

guide by the light of reason, we must let our minds be bold. (Para 19) 

New State Ice Co. v. Liebmann, 1932 SCC OnLine US SC 63 : 76 L Ed 747 : 285 US 262 

(1932), relied on 

Lochner v. New York, 1905 SCC OnLine US SC 100 : 49 L Ed 937 : 198 US 45 (1905), 

referred to 

Jacobson v. Massachusetts, 1905 SCC OnLine US SC 51 : 49 L Ed 643: 197 US 11 (1905) ; 

Northern Securities Co. v. United States, 1904 SCC OnLine US SC 63 : 48 L Ed 679 : 

193 US 197 (1904); Otis v. Parker, 1903 SCC OnLine US SC 22: 47 L Ed 323 : 187 US 

606 (1903); Holden v. Hardy, 1898 SCC OnLine US SC 45 : 42 L Ed 780 : 169 US 366 
(1898), cited 

Courts do not substitute their social and economic beliefs for the judgment 

of legislative bodies, who are elected to pass laws. Legislative bodies have broad 

scope to experiment with economic problems, and the Supreme Court does not sit 

to, 'subject the State to an intolerable supervision hostile to the basic principles of 

our Government and wholly beyond the protection which the general clause of the 

Fourteenth Amendment was intended to secure'. (Para 20) 

Ferguson v. Skrupa , 1963 SCC OnLine US SC 71 : 10 L Ed 2d 93 : 372 US 726 (1963) , 

relied on 
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Commonwealth v. Stone, 191 Pa Super 117: 155 A 2d 453 (1959); Adams v. Tanner, 1917 

SCC OnLine US SC 168: 61 L Ed 1336: 244 US 590 (1917); Coppage v. Kansas, 1915 

SCC OnLine US SC 30: 59 L Ed 441: 236 US 1 (1915); Adkins v. Children's Hospital, 

1923 SCC OnLine US SC 105: 67 L Ed 785: 261 US 525 (1923); Jay Burns Baking Co. v. 

Bryan, 1924 SCC OnLine US SC 89: 68 L Ed 813: 264 US 504 (1924); Olsen v. Nebraska, 

1941 SCC OnLine US SC 99 : 85 L Ed 1305 : 313 US 236 (1941); Sproles v. Binford, 1932 

SCC OnLine US SC 112: 76 L Ed 1167: 286 US 374 (1932); Lincoln Federal Labor Union 

v. Northwestern Iron and Metal Co., 1949 SCC OnLine US SC 2: 93 L Ed 212: 335 US 

525 (1949); West Coast Hotel Co. v. Parrish, 1937 SCC OnLine US SC 58: 81 L Ed 703: 

300 US 379 (1937); Day-Brite Lighting Inc. v. Missouri, 1952 SCC OnLine US SC 29 : 96 

L Ed 469: 342 US 421 (1952); Williamson v. Lee Optical of Oklahoma, 1955 SCC OnLine 

US SC 29 : 99 L Ed 563 : 348 US 483 (1955), cited 

The court should feel more inclined to give judicial deference to legislative 

judgment in the field of economic regulation than in other areas where fundamental 

human rights are involved. Every legislation, particularly in economic matters is 

essentially empiric and it is based on experimentation or what one may call trial 

and error method and therefore it cannot provide for all possible situations or 

anticipate all possible abuses. There may be crudities and inequities in complicated 

experimental economic legislation but on that account alone it cannot be struck 

down as invalid. (Para 21) 

R.K. Garg v. Union of India, (1981) 4 SCC 675 : 1982 SCC (Tax) 30, relied on 

Morey v. Doud, 1957 SCC OnLine US SC 105 : 1 L Ed 2d 1485 : 354 US 457 (1957); Secy. 

of Agriculture v. Central Roig Refining Co., 1950 SCC OnLine US SC 14: 94 L Ed 381 : 

338 US 604 (1950); Munn v. Illinois, 1876 SCC OnLine US SC 4: 24 L Ed 77 : 94 US 113 

(1877); Metropolis Theater Co. v. City of Chicago, 1913 SCC OnLine US SC 123 : 57 L 

Ed 730 : 228 US 61 (1913), cited 

The system of checks and balances has to be utilised in a balanced manner with 

the primary objective of accelerating economic growth rather than suspending its 

growth by doubting its constitutional efficacy at the threshold itself. (Para 22) 

Bhavesh D. Parish v. Union of India, (2000) 5 SCC 471, relied on 

Laws, including executive action relating to economic activities should be 

viewed with greater latitude than laws touching civil rights such as freedom of 

speech, religion, etc. that the legislature should be allowed some play in the joints 

because it has to deal with complex problems which do not admit of solution 

through any doctrine or straitjacket formula and this is particularly true in case of 

legislation dealing with economic matters, where having regard to the nature of the 

problems greater latitude require to be allowed to the legislature. (Para 23) 

Directorate General of Foreign Trade v. Kanak Exports, (2016) 2 SCC 226, relied on 

BALCO Employees' Union v. Union of India, (2002) 2 SCC 333, cited 

The raison d'etre for the Insolvency and Bankruptcy Code 

The Preamble gives an insight into what is sought to be achieved by the 

Code. The Code is first and foremost, a Code for reorganisation and insolvency 

resolution of corporate debtors. Unless such reorganisation is effected in a time

bound manner, the value of the assets of such persons will deplete. Therefore, 

maximisation of value of the assets of such persons so that they are efficiently run 

as going concerns is another very important objective of the Code. (Para 27) 

ArcelorMittal (India) (P) Ltd. v. Satish Kumar Gupta, (2019) 2 SCC 1, relied on 

The primary focus of the legislation is to ensure revival and continuation of 

the corporate debtor by protecting the corporate debtor from its own management 
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and from a corporate death by liquidation. The Code is thus a beneficial legislation 

which puts the corporate debtor back on its feet, not being a mere recovery 

legislation for creditors. The interests of the corporate debtor have, therefore, been 

bifurcated and separated from that of its promoters/those who are in management. 

Thus, the resolution process is not adversarial to the corporate debtor but, in 

fact, protective of its interests. The moratorium imposed by Section 14 is in 

the interest of the corporate debtor itself, thereby preserving the assets of the 

corporate debtor during the resolution process. The timelines within which the 

resolution process is to take place again protects the corporate debtor's assets from 

further dilution, and also protects all its creditors and workers by seeing that the 

resolution process goes through as fast as possible so that another management 

can, through its entrepreneurial skills, resuscitate the corporate debtor to achieve 

all these ends. (Para 28) 

Appointment of members of NCLT and NCLAT not contrary to the Supreme 
Court's judgments 

On 3-1-2018, the Companies Amendment Act, 2017 was brought into force 

by which Section 412 of the Companies Act, 2013 was amended. (Para 30) 

A Selection Committee was constituted to make appointments of Members of 

NCLT in the year 2015 itself. Thus, by an order dated 27-7-2015, (i) Justice Gogoi 

(as he then was), (ii) Justice Ramana, (iii) Secretary, Department of Legal Affairs, 

Ministry of Law and Justice, and (iv) Secretary, Corporate Affairs, were constituted 

as the Selection Committee. This Selection Committee was reconstituted on 

22-2-2017 to make further appointments. In compliance of the directions of the 

Supreme Court, advertisements dated 10-8-2015 were issued inviting applications 

for Judicial and Technical Members as a result of which, all the present Members 

of NCLT and NCLAT have been appointed. (Para 31) 

Union of India v. Madras Bar Assn., (2010) 11 SCC 1; Madras Bar Assn. v. Union of India, 

(2015) 8 SCC 583, referred to 

Classification between financial creditor and operational creditor neither 

discriminatory, nor arbitrary, nor violative of Article 14 of the Constitution of 

India 

Where there is challenge to the constitutional validity of a law enacted by 

the legislature, the Court must keep in view that there is always a presumption 

f of constitutionality of an enactment, and a clear transgression of constitutional 

principles must be shown. The fundamental nature and importance of the legislative 

process needs to be recognised by the Court and due regard and deference 

must be accorded to the legislative process. The two dimensions of Article 14 
in its application to legislation and rendering legislation invalid are now well 

recognised and these are: (i) discrimination, based on an impermissible or invalid 

classification, and (ii) excessive delegation of powers; conferment of uncanalised 

g and unguided powers on the executive, whether in the form of delegated legislation 

or by way of conferment of authority to pass administrative orders-if such 

conferment is without any guidance, control or checks, it is violative of Article 14 
of the Constitution. The Court also needs to be mindful that a legislation does not 

become unconstitutional merely because there is another view or because another 

method may be considered to be as good or even more effective, like any issue of 

h social, or even economic policy. It is well settled that the courts do not substitute 
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their views on what the policy is. Another development of the law is that legislation 

can be struck down as being manifestly arbitrary. (Paras 38 and 39) 

Shayara Bano v. Union of India, (2017) 9 SCC 1 : (2017) 4 SCC (Civ) 277, applied 

GopalJha v. Supreme Court of India, (2019) 13 SCC 161: 2018 SCC OnLine SC 2197; Indian 

Young Lawyers Assn. v. State of Kerala , 2018 SCC OnLine SC 1690; Joseph Shine v. Union 

of India, (2019) 3 SCC 39; K.S. Puttaswamy (Aadhaar-5 J.) v. Union of India, (2019) 1 

SCC 1; Navtej Singh Johar v. Union of India, (2018) 10 SCC 1: (2019) 1 SCC (Cri) 1; Lok 

Prahari v. State of U.P., (2018) 6 SCC 1 : (2018) 3 SCC (Civ) 389 : (2018) 3 SCC (Cri) 

73 : (2018) 2 SCC (L&S) 162; Nikesh Tarachand Shah v. Union of India, (2018) 11 SCC 

1 : (2018) 2 sec (Cri) 302, relied on 

Natural Resources Allocation, In re, Special Reference No. 1 of 2012, (2012) 10 SCC 1; State 

of A.P. v. McDowell & Co., (1996) 3 SCC 709; Ajay Hasia v. Khalid Mujib Sehravardi, 

(1981) 1 SCC 722: 1981 SCC (L&S) 258; Subramanian Swamy v. CBI, (2014) 8 SCC 682: 

(2014) 6 SCC (Cri) 42 : (2014) 3 SCC (L&S) 36; Subramanian Swamy v. CBI, (2005) 2 

SCC 317 : 2005 SCC (L&S) 241; Mardia Chemicals Ltd. v. Union of India , (2004) 4 SCC 

311; Malpe VishwanathAcharya v. State of Maharashtra, (1998) 2 SCC 1; E.P. Royappa v. 

State ofT.N., (1974) 4 sec 3: 1974 sec (L&S) 165; COAiv. TRAI, (2016) 7 sec 703; 

IndianExpressNewspapers(Bombay)(P)Ltd. v. Union of India, (1985) 1 SCC 641: 1985 

SCC (Tax) 121; Khoday Distilleries Ltd. v. State ofKamataka, (1996) 10 SCC 304; Shanna 

Transport V. State of A.P., (2002) 2 sec 188, cited 

A perusal of the definition of "financial creditor" and "financial debt" makes it 

clear that a financial debt is a debt together with interest, if any, which is disbursed 

against the consideration for time value of money. It may further be money that is 

borrowed or raised in any of the manners prescribed in Section 5(8) or otherwise, 

as Section 5(8) is an inclusive definition. On the other hand, an "operational debt" 

would include a claim in respect of the provision of goods or services, including 

employment, or a debt in respect of payment of dues arising under any law and 

payable to the Government or any local authority. (Para 42) 

As a general rule, it is correct to say that financial creditors, which involve 

banks and financial institutions, would certainly be smaller in number than 

operational creditors of a corporate debtor. (Para 49) 

BLRC Report, Insolvency and Bankruptcy Bill in the Notes on Clause 8, Insolvency Law 

Committee (ILC)'s, Report of March 2018, Sections 21(6-A) and 21(6-B), referred to 

Most financial creditors, particularly banks and financial institutions, are 

secured creditors whereas most operational creditors are unsecured, payments for 

goods and services as well as payments to workers not being secured by mortgaged 

documents and the like. The distinction between secured and unsecured creditors 

is a distinction which has obtained since the earliest of the Companies Acts both 

in the United Kingdom and in this country. Apart from the above, the nature of 

loan agreements with financial creditors is different from contracts with operational 

creditors for supplying goods and services. Financial creditors generally lend 

finance on a term loan or for working capital that enables the corporate debtor 

to either set up and/or operate its business. On the other hand, contracts with 

operational creditors are relatable to supply of goods and services in the operation 

of business. Financial contracts generally involve large sums of money. By way 

of contrast, operational contracts have dues whose quantum is generally less. 

In the running of a business, operational creditors can be many as opposed 

to financial creditors, who lend finance for the set-up or working of business. 

Also, financial creditors have specified repayment schedules, and defaults entitle 

financial creditors to recall a loan in totality. Contracts with operational creditors 
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do not have any such stipulations. Also, the forum in which dispute resolution takes 

place is completely different. Contracts with operational creditors can and do have 

arbitration clauses where dispute resolution is done privately. Operational debts 

also tend to be recurring in nature and the possibility of genuine disputes in case 

of operational debts is much higher when compared to financial debts. A simple 

example will suffice. Goods that are supplied may be substandard. Services that 

are provided may be substandard. Goods may not have been supplied at all. All 

these qua operational debts are matters to be proved in arbitration or in the courts 

of law. On the other hand, financial debts made to banks and financial institutions 

are well documented and defaults made are easily verifiable. (Para 50) 

Notice, hearing, and set-off or counterclaim qua financial debts 

The scheme of Section 7 stands in contrast with the scheme under Section 8 

where an operational creditor is, on the occurrence of a default, to first deliver a 

demand notice of the unpaid debt to the operational debtor in the manner provided 

in Section 8(1) of the Code. Under Section 8(2), the corporate debtor can, within a 

period of 10 days of receipt of the demand notice or copy of the invoice mentioned 

in sub-section (1), bring to the notice of the operational creditor the existence of a 

dispute or the record of the pendency of a suit or arbitration proceedings, which is 

pre-existing i.e. before such notice or invoice was received by the corporate debtor. 

The moment there is existence of such a dispute, the operational creditor gets out 

of the clutches of the Code. (Para 52) 

lnnoventive Industries Ltd. v. lcICI Bank, (2018) 1 SCC 407: (2018) 1 SCC (Civ) 356, relied on 

Information in respect of debts incurred by financial debtors is easily available 

through information utilities which, under the Insolvency and Bankruptcy Board of 

India (Information Utilities) Regulations, 2017 (Information Utilities Regulations), 

are to satisfy themselves that information provided as to the debt is accurate. This 

is done by giving notice to the corporate debtor who then has an opportunity to 

correct such information. (Para 54) 

At the stage of the adjudicating authority's satisfaction under Section 7(5) of 

the Code, the corporate debtor is served with a copy of the application filed with 

the adjudicating authority and has the opportunity to file a reply before the said 

authority and be heard by the said authority before an order is made admitting the 

said application. (Para 58) 

What is also of relevance is that in order to protect the corporate debtor from 

being dragged into the corporate insolvency resolution process mala fide, the Code 

prescribes penalties (Section 65 of the Code). (Para 59) 

Also, punishment is prescribed under Section 75 for furnishing false 

information in an application made by a financial creditor which further deters a 

financial creditor from wrongly invoking the provisions of Section 7. (Para 60) 

Insofar as set-off and counterclaim is concerned, a set-off of amounts due 

from financial creditors is a rarity. Usually, financial debts point only in one way 

- amounts lent have to be repaid. However, it is not as if a legitimate set-off is 

not to be considered at all. Such set-off may be considered at the stage of filing 

of proof of claims during the resolution process by the resolution professional, 

his decision being subject to challenge before the adjudicating authority under 

Section 60. (Para 61) 

Equally, counterclaims, by their very definition, are independent rights which 

are not taken away by the Code but are preserved for the stage of admission 
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of claims during the resolution plan. Also, there is nothing in the Code which 

interdicts the corporate debtor from pursuing such counterclaims in other judicial 

fora. (Para 63) 

The trigger for a financial creditor's application is non-payment of dues 

when they arise under loan agreements. It is for this reason that Section 433(e) 

of the Companies Act, 1956 has been repealed by the Code and a change in 

approach has been brought about. Legislative policy now is to move away from 

the concept of "inability to pay debts" to "determination of default". The said shift 

enables the financial creditor to prove, based upon solid documentary evidence, 

that there was an obligation to pay the debt and that the debtor has failed in such 

obligation. (Para 64) 

Whereas a "claim" gives rise to a "debt" only when it becomes "due", a 

"default" occurs only when a "debt" becomes "due and payable" and is not paid 

by the debtor. It is for this reason that a financial creditor has to prove "default" 

as opposed to an operational creditor who merely "claims" a right to payment of a 

liability or obligation in respect of a debt which may be due. When this aspect is 

borne in mind, the differentiation in the triggering of insolvency resolution process 

by financial creditors under Section 7 and by operational creditors under Sections 8 

and 9 of the Code becomes clear. (Para 65) 

Sections 21 and 24 and Article 14 of the Constitution: operational creditors 

have no vote in the Committee of Creditors 

The original Insolvency and Bankruptcy Bill did not allow operational 

creditors to attend the Committee of Creditors at all. This Bill was 

amended. (Para 71) 

Expert Committees have been set up by the Government to oversee the working 

of the Code. Thus, the report of the Insolvency Law Committee of March 2018, 
after examining the working of the Code, thought it fit not to amend the Code so 

as to give operational creditors the right to vote. (Para 72) 

Under the Code, the Committee of Creditors is entrusted with the primary 

responsibility of financial restructuring. They are required to assess the viability 

of a corporate debtor by taking into account all available information as well as to 

evaluate all alternative investment opportunities that are available. The Committee 

of Creditors is required to evaluate the resolution plan on the basis of feasibility 

and viability. (Para 73) 

Once the resolution plan is approved by the Committee of Creditors and 
thereafter by the adjudicating authority, the aforesaid plan is binding on all 

stakeholders. (Para 74) 

Since the financial creditors are in the business of moneylending, banks and 

financial institutions are best equipped to assess viability and feasibility of the 

business of the corporate debtor. Even at the time of granting loans, these banks and 

financial institutions undertake a detailed market study which includes a techno

economic valuation report, evaluation of business, financial projection, etc. Since 
this detailed study has already been undertaken before sanctioning a loan, and since 

financial creditors have trained employees to assess viability and feasibility, they 

are in a good position to evaluate the contents of a resolution plan. On the other 

hand, operational creditors, who provide goods and services, are involved only in 

recovering amounts that are paid for such goods and services, and are typically 
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unable to assess viability and feasibility of business. The BLRC Report, makes this 
abundantly clear. (Para 75) 

The United Nations Commission on International Trade Law, in its Legislative 

Guide on Insolvency Law (the UNCITRAL Guidelines) recognises the importance 

of ensuring equitable treatment to similarly placed creditors and states as follows: 

"Ensuring equitable treatment of similarly situated creditors 

7. The objective of equitable treatment is based on the notion that, 

in collective proceedings, creditors with similar legal rights should be 

treated fairly, receiving a distribution on their claim in accordance with 

their relative ranking and interests. This key objective recognises that all 

creditors do not need to be treated identically, but in a manner that reflects 

the different bargains they have struck with the debtor. (Para 76) 

NCLAT has, while looking into viability and feasibility of resolution plans that 

are approved by the Committee of Creditors, always gone into whether operational 

creditors are given roughly the same treatment as financial creditors, and if they 

are not, such plans are either rejected or modified so that the operational creditors' 

rights are safeguarded. It may be seen that a resolution plan cannot pass muster 

under Section 30(2)(b) read with Section 31 unless a minimum payment is made to 

operational creditors, being not less than liquidation value. Further, on 5-10-2018, 

Regulation 38 of the CIRP Regulations, 2016 has been amended. Regulation 38 

further strengthens the rights of operational creditors by statutorily incorporating 

the principle of fair and equitable dealing of operational creditors' rights, together 

with priority in payment over financial creditors. (Para 77) 

For all the aforesaid reasons, operational creditors are not discriminated 

against, and Article 14 of the Constitution has not been infracted either on 

the ground of equals being treated unequally or on the ground of manifest 
arbitrariness. (Para 78) 

Section 12-A is not violative of Article 14 of the Constitution 

Section 12-A was inserted by the Insolvency and Bankruptcy (Second 

Amendment) Act, 2018 with retrospective effect from 6-6-2018. Before this section 

was inserted, the Court, under Article 142 of the Constitution, was passing orders 

allowing withdrawal of applications after creditors' applications had been admitted 

by NCLT or NCLAT. (Paras 79 and 80) 

Lokhandwala Kataria Construction (P) Ltd. v. Nisus Finance and Investment Managers 
LLP, (2018) 15 SCC 589; Mothers Pride Dairy India (P) Ltd. v. Portrait Advertising and 
Marketing (P) Ltd., 2017 SCC OnLine SC 1789; Uttara Foods and Feeds (P) Ltd. v. Mona 
Pharmachem, (2018) 15 SCC 587, cited 

ILC Report of March 2018, referred to 

Regulation 30-A(l) of the CIRP Regulations, 2016 is not mandatory but is 

directory for the simple reason that on the facts of a given case, an application for 

withdrawal may be allowed in exceptional cases even after issue of invitation for 

expression of interest under Regulation 36-A. (Para 81) 

Brilliant Alloys (P) Ltd. v. S. Rajagopal, 2018 SCC OnLine SC 3154, referred to 

It is clear that once the Code gets triggered by admission of a creditor' s petition 

under Sections 7 to 9, the proceeding that is before the adjudicating authority, being 

a collective proceeding, is a proceeding in rem. Being a proceeding in rem, it is 

necessary that the body which is to oversee the resolution process must be consulted 

before any individual corporate debtor is allowed to settle its claim. At any stage 
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where the Committee of Creditors is not yet constituted, a party can approach 

NCLT directly, which Tribunal may, in exercise of its inherent powers under 

Rule 11 of the NCLT Rules, 2016, allow or disallow an application for withdrawal 

or settlement. This will be decided after hearing all the parties concerned and 

considering all relevant factors on the facts of each case. (Para 82) 

The main thrust against the provision of Section 12-A is the fact that ninety per 

cent of the Committee of Creditors has to allow withdrawal. This high threshold has 

been explained in the ILC Report as all financial creditors have to put their heads 

together to allow such withdrawal as, ordinarily, an omnibus settlement involving 

all creditors ought, ideally, to be entered into. This explains why ninety per cent, 

which is substantially all the financial creditors, have to grant their approval to an 

individual withdrawal or settlement. In any case, the figure of ninety per cent, in the 

absence of anything further to show that it is arbitrary, must pertain to the domain 

of legislative policy, which has been explained by the Report (supra). Also, it is 

clear, that under Section 60 of the Code, the Committee of Creditors do not have 

the last word on the subject. (Para 83) 

Evidence provided by private information utilities: only primafacie evidence 

of default 

The setting up of information utilities was preceded by a regime of information 

companies which were referred to as credit information companies (CICs), as 

recommended by the Siddiqui Working Group in 1999. (Para 85) 

The Information Utilities Regulations, in particular Regulations 20 and 21, 

make it clear that on receipt of information of default, an information utility 

shall expeditiously undertake the process of authentication and verification of 

information. (Para 86) 

The aforesaid Regulations also make it clear that apart from the stringent 

requirements as to registration of such utility, the moment information of default 

is received, such information has to be communicated to all parties and sureties to 

the debt. Apart from this, the utility is to expeditiously undertake the process of 

authentication and verification of information, which will include authentication 

and verification from the debtor who has defaulted. This being the case, coupled 

with the fact that such evidence, is only prima facie evidence of default, which is 

rebuttable by the corporate debtor, makes it clear that the challenge based on this 

ground must also fail. (Para 87) 

Resolution professional has no adjudicatory powers 

It is clear from a reading of the Code as well as the Regulations that the 

resolution professional has no adjudicatory powers. (Para 88) 

Under the CIRP Regulations, the resolution professional has to vet and verify 

claims made, and ultimately, determine the amount of each claim. It is clear 

from a reading of these Regulations (Regulations 10, 12, 13 and 14) that the 

resolution professional is given administrative as opposed to quasi-judicial powers. 

In fact, even when the resolution professional is to make a "determination" under 

Regulation 35-A, he is only to apply to the adjudicating authority for appropriate 

relief based on the determination. (Para 89) 

As opposed to this, the liquidator, in liquidation proceedings under the Code, 

has to consolidate and verify the claims, and either admit or reject such claims 

under Sections 38 to 40 of the Code. It is clear from Sections 41 and 42 that 
when the liquidator "determines" the value of claims admitted under Section 40, 
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such determination is a "decision", which is quasi-judicial in nature, and which 

can be appealed against to the adjudicating authority under Section 42 of the 

Code. (Para 90) 

Unlike the liquidator, the resolution professional cannot act in a number of 

matters without the approval of the Committee of Creditors under Section 28 of 

the Code, which can, by a two-thirds majority, replace one resolution professional 

with another, in case they are unhappy with his performance. Thus, the resolution 

professional is really a facilitator of the resolution process, whose administrative 

functions are overseen by the Committee of Creditors and by the adjudicating 

authority. (Para 91) 

Constitutional validity of Section 29-A 

Parliament has introduced Section 29-A into IBC with a specific purpose. 

The provisions of Section 29-A are intended to ensure that among others, persons 
responsible for insolvency of the corporate debtor do not participate in the 

resolution process. The Court must bear in mind that Section 29-A has been 

enacted in the larger public interest and to facilitate effective corporate governance. 
Parliament rectified a loophole in the Act which allowed a backdoor entry to 

erstwhile managements in the CIRP. Section 30 of IBC, as amended, also clarifies 
that a resolution plan of a person who is ineligible under Section 29-A will not be 

considered by CoC. (Para 96) 
ArcelorMittal (India) (P) Ltd. v. SatishKumarGupta , (2019) 2 SCC 1; Chitra Sharma v. Union 

of India, (2018) 18 SCC 575,followed 

Salomon v. A. Salomon and Co. Ltd. , 1897 AC 22 (HL), cited 

Retrospective application 

It is settled law that a statute is not retrospective merely because it affects 

existing rights; nor is it retrospective merely because a part of the requisites for its 

action is drawn from a time antecedent to its passing. A resolution applicant has 

no vested right for consideration or approval of its resolution plan. (Para 97) 
State Bank's Staff Union (Madras Circle) v. Union of India, (2005) 7 SCC 584 : 2005 SCC 

(L&S) 994;ArcelorMittal (India) (P) Ltd. v. Satish Kumar Gupta, (2019) 2 SCC 1, relied on 

RiteshAgarwalv. SEBI, (2008) 8 SCC 205; K.S. Paripoornan v. State of Kerala, (1994) 5 SCC 
593; DarshanSingh v. Ram Pal Singh, 1992 Supp (1 ) SCC 191 ; Pyare Lal Sharma v. Jammu 
& Kashmir Industries Ltd., (1989) 3 SCC 448 : 1989 SCC (L&S) 484; P.D. Aggarwal v. 
State of U.P., (1987) 3 SCC 622: 1987 SCC (L&S) 310; Govind Das v. CIT, (1976) 1 SCC 
906 : 1976 SCC (Tax) 133, distinguished 

Section 29-A(c) not restricted to malfeasance 

There is no vested right in an erstwhile promoter of a corporate debtor to bid 

for the immovable and movable property of the corporate debtor in liquidation. 

Further, given the categories of persons who are ineligible under Section 29-A, 

which includes persons who are malfeasant, or persons who have fallen foul of 
the law in some way, and persons who are unable to pay their debts in the grace 

period allowed, are further, by this proviso, interdicted from purchasing assets of 

the corporate debtor whose debts they have either wilfully not paid or have been 

unable to pay. The legislative purpose which permeates Section 29-A continues 

to permeate the section when it applies not merely to resolution applicants, but to 
liquidation also. (Para 102) 

The one-year period in Section 29-A(c) and NPAs 

It is clear that Section 29-A goes to eligibility to submit a resolution plan. 

A wilful defaulter, in accordance with the guidelines of RBI, would be a person 
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who though able to pay, does not pay. An NPA, on the other hand, refers to the 

account belonging to a person that is declared as such under guidelines issued by 
RBI. (Para 103) 

What is clear from RBI's Master Circular on Prudential Norms on Income 

Recognition, Asset Classification and Provisioning pertaining to Advances 

dated 1-7-2015 is that accounts are declared NPA only if defaults made by a 

corporate debtor are not resolved (for example, interest on and/or instalment of the 

principal remaining overdue for a period of more than 90 days in respect of a term 
loan). Post declaration of such NPA, what is clear is that a substandard asset would 

then be NPA which has remained as such for a period of twelve months. In short, 

a person is a defaulter when an instalment and/or interest on the principal remains 
overdue for more than three months, after which, its account is declared NPA. 

During the period of one year thereafter, since it is now classified as a substandard 

asset, this grace period is given to such person to pay off the debt. During this grace 

period, it is clear that such person can bid along with other resolution applicants to 

manage the corporate debtor. What is important to bear in mind is also the fact that, 
prior to this one-year-three-month period, banks and financial institutions do not 

declare the accounts of corporate debtors to be NPAs. As a matter of practice, they 

first try and resolve disputes with the corporate debtor, after which, the corporate 
debtor's account is declared NPA. As a matter of legislative policy, therefore, quite 

apart from malfeasance, if a person is unable to repay a loan taken, in whole or in 

part, within this period of one year and three months (which, in any case, is after 

an earlier period where the corporate debtor and its financial creditors sit together 
to resolve defaults that continue), it is stated to be ineligible to become a resolution 

applicant. The reason is not far to see. A person who cannot service a debt for the 

aforesaid period is obviously a person who is ailing itself. (Para 105) 

Related party 

Persons who act jointly or in concert with others are connected with the 

business activity of the resolution applicant. Similarly, all the categories of persons 
mentioned in Section 5(24-A) show that such persons must be "connected" with 

the resolution applicant within the meaning of Section 29-A(j). This being the case, 

the said categories of persons who are collectively mentioned under the caption 
"relative" obviously need to have a connection with the business activity of the 

resolution applicant. In the absence of showing that such person is "connected" 

with the business of the activity of the resolution applicant, such person cannot 
possibly be disqualified under Section 29-A(j). All the categories in Section 29-A(j) 

deal with persons, natural as well as artificial, who are connected with the business 

activity of the resolution applicant. The expression "related party", therefore, 
and "relative" contained in the definition sections must be read noscitur a sociis 

with the categories of persons mentioned in Explanation I, and so read, would 

include only persons who are connected with the business activity of the resolution 
applicant. (Para 109) 

Attorney General for India v. Amratlal Prajivandas, (1994) 5 SCC 54: 1994 SCC (Cri) 1325, 
referred to 

Explanation I clause (ii) to Section 29-A(j) seeks to make it clear that if a 

person is otherwise covered as a "connected person", this provision would also 

cover a person who is in management or control of the business of the corporate 

debtor during the implementation of a resolution plan. Therefore, any such person 

is not indeterminate at all, but is a person who is in the saddle of the business of the 
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corporate debtor either at an anterior point of time or even during implementation 

of the resolution plan. (Para 110) 

Section 53 of the Code does not violate Article 14 of the Constitution 

The reason for differentiating between financial debts, which are secured, and 

operational debts, which are unsecured, is in the relative importance of the two 

types of debts when it comes to the object sought to be achieved by the Insolvency 

Code. Repayment of financial debts infuses capital into the economy inasmuch 

as banks and financial institutions are able, with the money that has been paid 

back, to further lend such money to other entrepreneurs for their businesses. This 

rationale creates an intelligible differentia between financial debts and operational 

debts, which are unsecured, which is directly related to the object sought to be 

achieved by the Code. In any case, workmen's dues, which are also unsecured 

debts, have traditionally been placed above most other debts. Thus, it can be seen 

that unsecured debts are of various kinds, and so long as there is some legitimate 

interest sought to be protected, having relation to the object sought to be achieved 

by the statute in question, Article 14 does not get infracted. For these reasons, the 

challenge to Section 53 of the Code must also fail. (Para 119) 
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The Judgment of the Court was delivered by 

ROHINTON FALi NARIMAN, J.- The present petitions assail the 

constitutional validity of various provisions of the Insolvency and Bankruptcy 
Code, 2016 ("the Insolvency Code" or "the Code"). Since we are deciding only 

questions relating to the constitutional validity of the Code, we are not going 
into the individual facts of any case. 

2. Shri Mukul Rohatgi, learned Senior Advocate, appearing in Writ Petition 

(Civil) No. 99 of 2018, has first and foremost argued that the members of the 
National Company Law Tribunal (NCLT) and certain members of the National 

Company Law Appellate Tribunal (NCLAT), apart from the President, have 
been appointed contrary to this Court's judgment in Madras Bar Assn. v. 

Union of lndia 1 [Madras Bar Assn. (3)], and that therefore, this being so, all 
orders that are passed by such members, being passed contrary to the judgment 

of this Court in the aforesaid case, ought to be set aside. In any case, even 
assuming that the de facto doctrine would apply to save such orders, it is clear 

that such members ought to be restrained from passing any orders in future. 
In any case, until a properly constituted committee, in accordance with the 

aforesaid judgment, reappoints them, they ought not to be allowed to function. 
He also argued that the administrative support for all tribunals should be from 

the Ministry of Law and Justice. However, even today, NCLT and NCLAT are 
functioning under the Ministry of Corporate Affairs. This again needs to be 

corrected immediately. A further technical violation also exists in that if the 
powers of the High Court are taken away, NCLAT, as an appellate forum, should 

have the same convenience and expediency as existed prior to appeals going 
to NCLAT. Since NCLAT, as an appellate court, has a seat only at New Delhi, 

1 c2015) s sec 583 
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this would render the remedy inefficacious inasmuch as persons would have to 
travel from Tamil Nadu, Calcutta and Bombay to New Delhi, whereas earlier, 

they could have approached the respective High Courts in their States. This 

again is directly contrary to Madras Bar Assn. v. Union of India2 [Madras Bar 

Assn. (2)], and to para 123 in particular. 

3. Apart from the aforesaid technical objection, Shri Rohatgi assailed the 

legislative scheme that is contained in Section 7 of the Code, stating that 

there is no real difference between financial creditors and operational creditors. 
According to him, both types of creditors would give either money in terms 

of loans or money's worth in terms of goods and services. Thus, there is no 

intelligible differentia between the two types of creditors, regard being had to 

the object sought to be achieved by the Code, namely, insolvency resolution, 

and if that is not possible, then ultimately, liquidation. Relying upon Shayara 

Bano v. Union of India 3 (Shayara Bano ), he argued that such classification will 

not only be discriminatory, but also manifestly arbitrary, as under Sections 8 

and 9 of the Code, an operational debtor is not only given notice of default, 

but is entitled to dispute the genuineness of the claim. In the case of a financial 

debtor, on the other hand, no notice is given and the financial debtor is not 

entitled to dispute the claim of the financial creditor. It is enough that a default 
as defined occurs, after which, even if the claim is disputed and even if there 

be a set-off and counterclaim, yet, the Code gets triggered at the behest of a 

financial creditor, without the corporate debtor being able to justify the fact 

that a genuine dispute is raised, which ought to be left for adjudication before 

ordinary courts and/or tribunals. Shri Rohatgi then argued that assuming that 

a valid distinction exists between financial and operational creditors, there is 

hostile discrimination against operational creditors. First and foremost, unless 

they amount to 10% of the aggregate of the amount of debt owed, they have 

no voice in the Committee of Creditors. In any case, Sections 21 and 24 of the 

Code are discriminatory and manifestly arbitrary in that operational creditors 

do not have even a single vote in the Committee of Creditors which has very 

important functions to perform in the resolution process of corporate debtors. 

4. Shri Rohatgi then went on to assail the establishment of information 

utilities that are set up under the Code. According to him, under Section 210 
of the Code, there can be private information utilities whose sole object 

would be to make a profit. Further, the said information utility is not only 

to collect financial data, but also to check whether a default has or has 

not occurred. Certification of such agency cannot substitute for adjudication. 

Thus, the certificate of an information utility is in the nature of a preliminary 

decree issued without any hearing and without any process of adjudication. 

Shri Rohatgi next argued that Section 12-A of the Code is contrary to the 

directions of this Court in its order in Uttara Foods and Feeds (P) Ltd. v. 

Mona Pharmachem4 , and that instead of following the said order, Section 12-A 

now derails the settlement process by requiring the approval of at least ninety 

per cent of the voting share of the Committee of Creditors. Unbridled and 

2 c2014) 10 sec 1 

3 (2017) 9 sec 1 : c201 7) 4 sec (Civ) 277 

4 c2018) 15 sec 587 
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uncanalised power is given to the Committee of Creditors to reject legitimate 

settlements entered into between creditors and the corporate debtors. 

5. Shri Rohatgi then argued that the resolution professional, having been 

given powers of adjudication under the Code and Regulations, grant of 

adjudicatory power to a non-judicial authority is violative of basic aspects 

of dispensation of justice and access to justice. Lastly, a four fold attack 

was raised against Section 29-A, in particular, clause (c) thereof. First and 

foremost, Shri Rohatgi stated that the vested rights of erstwhile promoters to 

participate in the recovery process of a corporate debtor have been impaired 
by retrospective application of Section 29-A. Section 29-A, in any case, is 

contrary to the object sought to be achieved by the Code, in particular, speedy 

disposal of the resolution process as it will inevitably lead to challenges before 

the adjudicating authority and appellate authority, which will slow down and 

delay the insolvency resolution process. In particular, so far as Section 29-A(c) 

is concerned, a blanket ban on participation of all promoters of corporate 

debtors, without any m echanism to weed out those who are unscrupulous and 

have brought the company to the ground, as against p ersons who are efficient 

managers, but who have not been able to pay their debts due to various other 

reasons, would not only be manifestly arbitrary, but also be treating unequals as 

equals. Also, according to Shri Rohatgi, maximisation of value of assets is an 

important goal to be achieved in the resolution process. Section 29-A is contrary 
to such goal as an erstwhile promoter, who may outbid all other applicants and 

may have the best resolution plan, would be kept out at the threshold, thereby 

impairing the object of maximisation of value of assets. 

6. Another argument that was made was that under Section 29-A(c ), 

a person's account may be classified as a non-performing asset (NPA) in 

accordance with the guidelines of Reserve Bank oflndia (RBI), despite him not 

being a wilful defaulter. Also, the period of one year referred to in clause (c ) is 

again wholly arbitr ary and without any basis either in rationality or in law. Shri 

Rohatgi then trained his gun on Section 29-A(j), and stated that persons who 

may be related parties in the sense that they may be relatives of the erstwhile 

promoters are also debarred, despite the fact that they may have no business 

connection with the erstwhile promoters who have been rendered ineligible by 

Section 29-A. 

7. Shri K.V. Viswanathan, learned Senior Advocate, appearing in Writ 

Petition No. 822 of 2018, strongly supported Shri Rohatgi and argued the 

same points with great clarity and with various nuances of his own, which 

will be reflected in our judgment. Followed by Shri Viswanathan, Shri A.K. 

Gupta, Shri Pulkit Deora, Shri Devanshu Sajlan and Shri Deepak Joshi also 

made submissions with particular regard to discrimination against operational 

creditors. 

8. As against these submissions, Shri K.K. Venugopal, the learned Attorney 

General for India, and Shri Tushar Mehta, learned Solicitor General of India, 

appearing for the Union of India, and Shri Rakesh Dwivedi, learned Senior 

Advocate, appearing for Reserve Bank of India, countered all the aforesaid 

submissions. They argued with reference to our judgments and committee 

reports that till the Insolvency Code was enacted, the regime of previous 

legislation had failed to maximise the value of stressed assets and had focused 
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on reviving the corporate debtor with the same erstwhile management. All these 

legislations had failed, as a result of which, the Code was enacted to reorganise 

insolvency resolution of corporate debtors in a time-bound manner to maximise 

the value of assets of such person. They further argued that there is a paradigm 

shift from the erstwhile management of a corporate debtor being in possession 

of stressed assets to creditors who now assume control from the erstwhile 

management and are able to approve resolution plans of other better and more 
efficient managers, which would not only be in the interest of the corporate 

debtor itself but in the interest of all stakeholders, namely, all creditors, workers 

and shareholders other than shareholdings of the erstwhile management. They 

referred to the Statement of Objects and Reasons, the Preamble, and various 

provisions of the Code, and to the Rules and Regulations made thereunder, 

to buttress their submissions. In particular, they referred to judgments which 

mandated a judicial hands-off when it came to laws relating to economic 

regulation. 

9. The learned counsel argued that the legislature must get the maximum 

free play in the joints to experiment and come up with solutions to problems that 

have seemed intractable earlier. In particular, in combating the individual points 

made by the learned counsel appearing on behalf of the petitioners, they argued 

that none of the members ofNCLT or NCLAT had been appointed contrary to the 

judgments of this Court in Union of India v. Madras Bar Assn. 5 [Madras Bar 

Assn. (1 )] and Madras Bar Assn. ( 3) 1. They referred to affidavits filed before 

this Court to show that all such members had been appointed by a committee 

consisting of two Supreme Court Judges and two bureaucrats, in conformity 

with the aforesaid judgments. 

10. When it came to classification between financial and operational 

creditors, the learned counsel argued that the differentiation between the two 

types of creditors occurs from the nature of the contracts entered into with 

them. Financial contracts involve large sums of money given by fewer persons, 

whereas operational creditors are much larger in number and the quantum 

of dues is generally small. Financial creditors have specified repayment 

schedules and agreements which entitle such creditors to recall the loan in 

totality on defaults being made, which the operational creditors do not have. 

Further, financial creditors are, from the start, involved with the assessment 
of viability of corporate debtors and are, therefore, better equipped to engage 

in restructuring of loans as well as reorganisation of the corporate debtor's 

business in the event of financial stress. All these differentiae are not only 

intelligible, but directly relate to the objects sought to be achieved by the Code. 

Insofar as Section 7, relatable to financial creditors, and Sections 8 and 9, 

which relate to operational creditors , are concerned, it is a fallacy to say that 

no notice is issued to the financial debtor on defaults made, as financial debtors 

are fully aware of the loan structure and the defaults that have been made. 

Further, this Court's judgment in Innoventive Industries Ltd. v. ICICI Bank6 

(Innoventive Industries) has made it clear that under Section 7(5) of the Code, 

5 c2010) 11 sec 1 

l Madras Bar Assn. v. Union of India, (2015) 8 SCC 583 

6 (2018) 1 sec 407 : (2018) 1 sec (Civ) 356 
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the adjudicating authority, in being "satisfied" that there is a default, has to issue 

notice to the corporate debtor, hear the corporate debtor, and then adjudicate 

upon the same. The reason why disputes raised by financial debtors are not gone 

into at the stage of triggering the Code is because the evidence of financial debts 

are contained in the documents of information utilities, banks and financial 

institutions. Disputes which may be raised can be raised at the stage of filing 

of claims once the resolution process is underway. Also, by the very nature 

of financial debts, set-off and counterclaims by financial debtors are very rare 

and, in any case, wholly independent of the loan that has been granted to them. 

Insofar as operational creditors having no vote in the Committee of Creditors 

is concerned, this is because operational creditors are typically interested only 

in getting payment for supply of goods or services made by them, whereas 

financial creditors are typically involved in seeing that the entirety of their 

loan gets repaid, for which they are better equipped to go into the viability of 

corporate enterprises, both at the stage of grant of the loan and at the stage 

of default. Also, the interests of operational creditors, when a resolution plan 

is to be approved, are well looked after as the minimum that the operational 

creditors are to be paid is the liquidation value of assets. Apart from this, their 

interests are to be placed on a par with the interests of financial creditors, and if 

this is not done, then the adjudicating authority intervenes to reject or modify 

resolution plans until the same is done. In the 80 cases that have been resolved 

since the Code has come into force, figures were also shown to this Court to 

indicate that not only are the operational creditors paid before the financial 

creditors under the resolution plan, but that the initial recovery of what is owed 

to them is slightly higher than what is owed to financial creditors. Insofar as 

Section 12-A is concerned, they argued that once an application by a creditor is 

admitted by the adjudicating authority, the proceeding becomes a proceeding in 

rem and is no longer an individual proceeding but a collective proceeding. This 

being the case, it is important that when a resolution process is to begin and 

a Committee of Creditors is formed, it is that committee that is best equipped 

to deal with applications for withdrawal or settlement after admission of an 

insolvency petition. Ninety per cent of such creditors have been given this task 

as once the proceeding is in rem, to halt such proceeding, which is for the 

benefit of all creditors generally, can only be if all or most of them agree to 

the same. 

11. The learned counsel argued that the resolution professional has no 

adjudicatory powers under the Code or the Regulations, but is only to collate 

information. Even when he exercises his discretion to exercise his best 

judgment in certain situations, he does so administratively, and is subject to an 

adjudicatory body overseeing the same. When it comes to Section 29-A of the 

Code, they argued that Section 29-A does not disturb any vested or existing 

rights, as a resolution applicant does not have any vested or existing rights that 

can be disturbed, as has been held in ArcelorMittal (India) (P) Ltd. v. Satish 

Kumar Gupta7 (ArcelorMittal). Further, merely because this section relies on 

antecedent facts for its application, does not mean that it is retrospective. Also, 

Section 29-A subserves a very important object of the Code, which is to see 

7 c2019) 2 sec 1 
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that undesirable persons who are mentioned in all its clauses are rendered 

ineligible to submit resolution plans so that such persons may not come into the 

management of stressed corporate debtors. They also argued that Section 29-A 

is not aimed at only persons who have committed acts of malfeasance, but also 

persons who are otherwise unfit to be put in the saddle of the management of 

the corporate debtor, such as undischarged insolvents and persons who have 

been removed as Directors under Section 164 of the Companies Act, 2013 (for 
not filing financial statements or annual returns for any continuous period of 3 

financial years, for example). 

12. The learned counsel further argued that a period of one year is sufficient 

period within which a person, whose account has been declared NPA, should 

clear its dues. They referred to the RBI Regulations dealing with NPAs and 

stated that even before a person's account is declared NPA, a long rope is given 

for such person to clear off its debts. It is only when it does not do so, that its 

account is declared NPA in the first instance. Also, once the said guidelines 

are perused, it is clear that an account, which has been NPA for one year, is 

declared as substandard asset and it is for this reason that the one-year period 

is given in Section 29-A(c) , which is based on reason, and is not arbitrary. 

13. Shri C. U . Singh, appearing on behalf of Asset Reconstruction Company 

of India Ltd., referred to the pre-existing state of legislation before the Code 

was enacted, and referred in detail to how all such legislations had failed to 

produce the necessary results. He also relied upon extracts from the Insolvency 

Act, 1986 of the United Kingdom to buttress his point that worldwide , 
the Insolvency Acts have moved away from mere liquidation so as to first 

concentrate on reconstruction of corporate debtors. Also, according to him, 

Section 29-A is not a section aimed at malfeasance; it is aimed at rendering 

ineligible persons who are undesirable in the widest sense of the term i.e. 

persons who are unfit to take over the management of a corporate debtor. 

Prologue: the pre-existing state of the law 

14. Having heard the rival contentions, it is important to first clear the air on 

what was the background which led to the enactment of the Insolvency Code. 

The erstwhile regime which led to the enactment of the Insolvency Code was 

discussed by the Bankruptcy Law Reforms Committee (BLRC) in its Report 

dated 4-11-2015 as follows: 

"The current state of the bankruptcy process for firms is a highly 

fragmented framework. Powers of the creditor and the debtor under 

insolvency are provided for under different Acts. Given the conflicts 

between creditors and debtors in the resolution of insolvency as described 

in Section 3.2.2, the chances for consistency and efficiency in resolution are 

low when rights are separately defined. It is problematic that these different 

laws are implemented in different judicial fora. Cases that are decided at 

the tribunal/BIFR often come for review to the High Courts. This gives rise 

to two types of problems in implementation of the resolution framework. 
The first is the lack of clarity of jurisdiction. In a situation where one 

forum decides on matters relating to the rights of the creditor, while another 

decides on those relating to the rights of the debtor, the decisions are 

readily appealed against and either stayed or overturned in a higher court. 
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Ideally, if economic value is indeed to be preserved, there must be a single 

forum that hears both sides of the case and makes a judgment based on 

both. A second problem exacerbates the problems of multiple judicial fora. 

The fora entrusted with adjudicating on matters relating to insolvency and 

bankruptcy may not have the business or financial expertise, information or 

bandwidth to decide on such matters. This leads to delays and extensions 

in arriving at an outcome, and increases the vulnerability to appeals of the 
outcome. 

The uncertainty that these problems give rise to shows up in case law 

on matters of insolvency and bankruptcy in India. Judicial precedent is set 

by "case law" which helps flesh out the statutory laws. These may also, in 
some cases, pronounce new substantive law where the statute and precedent 

are silent. (Ravi, 2015) reviews judgments of the High Courts on BIFR 

cases, DRTs and DRATs, as well as a review of important judgments of 

the Supreme Court that have had a significant impact on the interpretation 

of existing insolvency legislation. The judgments reviewed are those after 

June 2002 when the SARFAESI Act came into effect. It is illustrative of 

both debtor and creditor led process of corporate insolvency, and reveals 

a matrix of fragmented and contrary outcomes, rather than coherent and 

consistent, being set as precedents. 

In such an environment of legislative and judicial uncertainty, the 

outcomes on insolvency and bankruptcy are poor. World Bank (2014) 

reports that the average time to resolve insolvency is four years in India, 

compared to 0.8 years in Singapore and 1 year in London. Sengupta and 

Sharma, 2015 compare the number of new cases that file for corporate 

insolvency in the UK, which has a robust insolvency law, to the status of 

cases registered at the BIFR under SICA, 1985, as well as those filed for 
liquidation under the Companies Act, 1956. They compare this with the 

number of cases files in the UK, and find a significantly higher turnover 

in the cases that are filed and cleared through the insolvency process in 

the UK. If we are to bring financing patterns back on track with the global 

norm, we must create a legal framework to make debt contracts credible 

channels of financing. 

This calls for a deeper redesign of the entire resolution process, 

rather than working on strengthening any single piece of it. India is 

not unusual in requiring this. In all countries, bankruptcy laws undergo 

significant changes over the period of two decades or more. For example, 

the insolvency resolution framework in the UK is the Insolvency Act, 1986, 

which was substantially modified with the Insolvency Act, 2000, and the 

Enterprise Act, 2002. The first Act for bankruptcy resolution in the US 

that lasted for a significant time was the Bankruptcy Act, 1889. This was 

followed by the 1938 Act, the Reform Act, 1978, the 1984 Act, the Act, 

1994, a related Consumer Protection Act, 2005. Singapore proposed a 
bankruptcy reform in 2013, while there are significant changes that are 

being proposed in the US and the Italian bankruptcy framework this year in 

2015. Several of these are structural reforms with fundamental implications 
on resolving insolvency." 
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15. BLRC went on to state: 

"[ ..... ] India is one of the youngest republics in the world, with a 

a high concentration of the most dynamic entrepreneurs. Yet these game 
changers and growth drivers are crippled by an environment that takes some 

of the longest times and highest costs by world standards to resolve any 

problems that arise while repaying dues on debt. This problem leads to 

grave consequences. India has some of the lowest credit compared to the 

size of the economy. This is a troublesome state to be in, particularly for a 

b young emerging economy with the entrepreneurial dynamism of India. 
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* * * 
Speed is of essence for the working of the bankruptcy code, for two 

reasons. First, while the 'calm period' can help keep an organisation afloat, 

without the full clarity of ownership and control, significant decisions 

cannot be made. Without effective leadership, the firm will tend to atrophy 

and fail. The longer the delay, the more likely it is that liquidation will be 

the only answer. Second, the liquidation value tends to go down with time 

as many assets suffer from a high economic rate of depreciation. 

From the viewpoint of creditors, a good realisation can generally 

be obtained if the firm is sold as a going concern. Hence, when delays 

induce liquidation, there is value destruction. Further, even in liquidation, 

the realisation is lower when there are delays. Hence, delays cause 

value destruction. Thus, achieving a high recovery rate is primarily about 

identifying and combating the sources of delay. 

This same idea is found in FSLRC's (Financial Sector Legislative 

Reforms Commission) treatment of the failure of financial firms. The most 

important objective in designing a legal framework for dealing with firm 

failure is the need for speed." 

16. The pre-existing scenario has been noticed in some of our judgments: 

16.1. In Madras Petrochem Ltd. v. BIFR8, this Court found: (SCC 

pp. 37-38, paras 40 & 43) 

"40 . ... The Eradi Committee Report relating to insolvency and 

winding up of companies dated 31-7-2000, observed that out of3068 cases 

referred to BIFR from 1987 to 2000, all but 1062 cases have been disposed 

of. Out of the cases disposed of, 264 cases were revived, 37 5 cases were 

under negotiation for revival process, 741 cases were recommended for 

winding up, and 626 cases were dismissed as not maintainable. These 
facts and figures speak for themselves and place a big question mark 
on the utility of the Sick Industrial Companies (Special Provisions) Act, 
1985. The Committee further pointed out that effectiveness of the Sick 
Industrial Companies (Special Provisions) Act, 1985, as has been pointed 
out earlier, has been severely undermined by reason of the enormous delays 
involved in the disposal of cases by BIFR. (See Paras 5.8, 5.9 and 5.15 
of the Report.) Consequently, the Committee recommended that the Sick 
Industrial Companies (Special Provisions) Act, 1985 be repealed and the 

s (2016) 4 sec 1 : (2016) 2 sec (Civ) 478 
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provisions thereunder for revival and rehabilitation should be telescoped 
into the structure of the Companies Act, 1956 itself." 

* * * 
43 . ... In fact, another interesting document is the Report on Trend 

and Progress of Banking in India 2011-2012 for the year ended 30-6-2012 

submitted by Reserve Bank of India to the Central Government in terms 

of Section 36(2) of the Banking Regulation Act, 1949. In Table IV.14 

the Report provides statistics regarding trends in non-performing assets 

bank-wise, group-wise. As per the said Table, the opening balance of non

performing assets in public sector banks for the year 2011-2012 was Rs 7 46 

billion but the closing balance for 2011-2012 was Rs 1172 billion only. 

The total amount recovered through the Securitisation and Reconstruction 

of Financial Assets and Enforcement of Security Interest Act, 2002 during 

2011-2012 registered a decline compared to the previous year, but, even 

then, the amounts recovered under the said Act constituted 70% of the total 
amount recovered. The amounts recovered under the Recovery of Debts 

Due to Banks and Financial Institutions Act, 1993 constituted only 28%. 

All this would go to show that the amounts that public sector banks and 

financial institutions have to recover are in staggering figures and at long 

last at least one statutory measure has proved to be of some efficacy. This 

Court would be loath to give such an interpretation as would thwart the 

recovery process under the Securitisation and Reconstruction of Financial 

Assets and Enforcement of Security Interest Act, 2002 which Act alone 

seems to have worked to some extent at least." (emphasis supplied) 

16.2. Similarly, in lnnoventive lndustries6 , this Court found: (SCC p. 422, 
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para 13) 

"13. One of the important objectives of the Code is to bring the e 

insolvency law in India under a single unified umbrella with the object of 

speeding up of the insolvency process. As per the data available with the 

World Bank in 2016, insolvency resolution in India took 4.3 years on an 

average, which was much higher when compared with the United Kingdom 

(1 year), USA (1.5 years) and South Africa (2 years). The World Bank's 

Ease of Doing Business Index, 2015, ranked India as country number 135 f 

out of 190 countries on the ease of resolving insolvency based on various 

indicia." 

16.3. Further, this Court in ArcelorMittal7 observed: (SCC pp. 69 & 71, 

paras 65-66) 

"65. Previous legislation, namely, the Sick Industrial Companies 

(Special Provisions) Act, 1985, and the Recovery of Debts Due to 

Banks and Financial Institutions Act, 1993, which made provision for 

rehabilitation of sick companies and repayment of loans availed by them, 

6 Innoventive Industries Ltd. v. ICICI Bank, (2018) 1 SCC 407: (2018) 1 SCC (Civ) 356 

7 ArcelorMittal (India) (P) Ltd. v. Satish Kumar Gupta, (2019) 2 SCC 1 
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were found to have completely failed. This was taken note of by our 

judgment in Madras Petrochem Ltd. v. BIFR8 .... 

* * * 
66. These two enactments were followed by the Securitisation and 

Reconstruction of Financial Assets and Enforcement of Securities Interest 

Act, 2002. As has been noted hereinabove, amounts recovered under the 

said Act recorded improvement over the previous two enactments, but this 

was yet found to be inadequate." 

Judicial hands-off qua economic legislation 

17. In the United States, at one point of time, Justice Stephen Field's 

dissentstt of the 19th century were translated into majority opinions in the 

early 20th century. This was referred to as the Lochner era**, in which the US 

Supreme Court, over a period of 40 years, consistently struck down legislation 

which was economic in nature as such legislation did not, according to the 
Court, square with property rights. As a result, a large number of minimum 

wage laws, maximum hours of work in factories laws, child labour laws, etc. 

were struck down. The result, as is well known, is that President Roosevelt 

initiated a court-packing plan in which he sought to get authorisation from 

Congress to appoint additional Judges to the Supreme Court, who would have 

then overruled the Lochner line of precedents. As it turned out, that became 

unnecessary as Justice Roberts switched his vote so that a 5:4 majority from 

1937 onwards upheld+ economic legislation. It is important to note that the 

dissents of Justice Holmes and Justice Brandeis now became the law. 

18. Holmes, J. had, in his dissent in Lochner v. New York9 , stated: (SCC 

OnLine US SC paras 48-49 : US pp. 75-76) 

"48. This case is decided upon an economic theory which a large 

part of the country does not entertain. If it were a question whether I 

agreed with that theory, I should desire to study it further and long before 

making up my mind. But I do not conceive that to be my duty, because 

I strongly believe that my agreement or disagreement has nothing to do 

with the right of a majority to embody their opinions in law. It is settled 

by various decisions of this Court that State constitutions and State laws 

may regulate life in many ways which we, as legislators, might think as 

injudicious, or, if you like, as tyrannical, as this, and which, equally with 

this, interfere with the liberty to contract. Sunday laws and usury laws are 
ancient examples. A more modern one is the prohibition of lotteries. The 

liberty of the citizen to do as he likes so long as he does not interfere with 

the liberty of others to do the same, which has been a shibboleth for some 

8 (2016) 4 sec 1 : (2016) 2 sec (Civ) 478 

t t Ed.: It appears that the reference is to the cases of Munn v. Illinois, 1876 SCC OnLine US SC 

4: 24 L Ed 77: 94 US 113 (1877) and Mugler v. Kansas, 1887 SCC OnLine US SC 282: 31 L 

Ed 205 : 123 US 623 (1887) 

** Ed.: It appears that the reference is to Lochner v. New York, 1905 SCC OnLine US SC 100: 49 

L Ed 937: 198 US 45 (1905) 

h :j: Ed.: It appears that the reference is to West Coast Hotel Co. v. Parrish, 1937 SCC OnLine US SC 

58: 81 L Ed 703 : 300 US 379 (1937) 

9 1905 SCC OnLine US SC 100 : 49 L Ed 937 : 198 US 45 (1905) 
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well-known writers, is interfered with by school laws, by the post office, 

by every State or municipal institution which takes his money for purposes 

thought desirable, whether he likes it or not. The Fourteenth Amendment 

does not enact Mr Herbert Spencer's Social Statics. The other day, we 

sustained the Massachusetts vaccination law. Jacobson v. Massachusetts 10• 

United States and State statutes and decisions cutting down the liberty 

to contract by way of combination are familiar to this Court. Northern 

Securities Co. v. United States 11 . Two years ago, we upheld the prohibition 

of sales of stock on margins or for future delivery, in the Constitution 

of California. Otis v. Parker12. The decision sustaining an eight-hour law 

for miners is still recent. Holden v. Hardy 13 . Some of these laws embody 

convictions or prejudices which Judges are likely to share. Some may not. 

But a Constitution is not intended to embody a particular economic theory, 

whether of paternalism and the organic relation of the citizen to the State 

or of laissez faire. It is made for people of fundamentally differing views, 

and the accident of our finding certain opinions natural and familiar or 

novel and even shocking ought not to conclude our judgment upon the 

question whether statutes embodying them conflict with the Constitution 
of the United States. 

49. General propositions do not decide concrete cases. The decision 

will depend on a judgment or intuition more subtle than any articulate 

major premise. But I think that the proposition just stated, if it is accepted, 
will carry us far toward the end. Every opinion tends to become a law. 

I think that the word liberty in the Fourteenth Amendment is perverted 

when it is held to prevent the natural outcome of a dominant opinion, 

unless it can be said that a rational and fair man necessarily would admit 

that the statute proposed would infringe fundamental principles as they 

have been understood by the traditions of our people and our law. It does 

not need research to show that no such sweeping condemnation can be 

passed upon the statute before us. A reasonable man might think it a proper 

measure on the score of health. Men whom I certainly could not pronounce 

unreasonable would uphold it as a first instalment of a general regulation 

of the hours of work. Whether in the latter aspect it would be open to the 

charge of inequality I think it unnecessary to discuss." 

19. Similarly, in New State Ice Co. v. Liebmann14 , Brandeis, J. echoed 

Holmes, J. as follows: (SCC OnLine US SC paras 48-49 : US pp. 310-11) 

"48 . ... The discoveries in physical science, the triumphs in invention, 

attest the value of the process of trial and error. In large measure, these 

advances have been due to experimentation. In those fields experimentation 
has, for two centuries, been not only free but encouraged. Some people 

assert that our present plight is due, in part, to the limitations set by 

courts upon experimentation in the fields of social and economic science; 

10 1905 SCC OnLine US SC 51 : 49 L Ed 643: 197 US 11 (1905) 

11 1904 SCC OnLine US SC 63: 48 L Ed 679: 193 US 197 (1904) 

12 1903 SCC OnLine US SC 22: 47 L Ed 323 : 187 US 606 (1903) 

13 1898 SCC OnLine US SC 45 : 42 L Ed 780 : 169 US 366 (1898) 

14 1932 SCC OnLine US SC 63: 76 L Ed 747 : 285 US 262 (1 932) 
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and to the discouragement to which proposals for betterment there have 

been subjected otherwise. There must be power in the States and the 

Nation to remould, through experimentation, our economic practices and 

institutions to meet changing social and economic needs. I cannot believe 

that the framers of the Fourteenth Amendment, or the States which 

ratified it, intended to deprive us of the power to correct the evils of 

technological unemployment and excess productive capacity which have 
attended progress in the useful arts. 

49. To stay experimentation in things, social and economic, is a grave 

responsibility. Denial of the right to experiment may be fraught with serious 

consequences to the nation. It is one of the happy incidents of the federal 
system that a single courageous State may, if its citizens choose, serve as a 

laboratory; and try novel social and economic experiments without risk to 

the rest of the country. This Court has the power to prevent an experiment. 

We may strike down the statute which embodies it on the ground that, in 

our opinion, the measure is arbitrary, capricious or unreasonable. We have 

power to do this, because the due process clause has been held by the Court 

applicable to matters of substantive law as well as to matters of procedure. 

But in the exercise of this high power, we must be ever on our guard, lest 

we erect our prejudices into legal principles. If we would guide by the light 

of reason, we must let our minds be bold." 

20. The Lochner doctrine was finally buried in Ferguson v. Skrupa 15 , where 

the Supreme Court held: (SCC OnLine US SC paras 5-8 : US pp. 728-33) 

"5. Both the District Court in the present case and the Pennsylvania 

court in Stone 16 adopted the philosophy of Adams v. Tanner17 , and cases 

like it, that it is the province of courts to draw on their own views as 

to the morality, legitimacy, and usefulness of a particular business in 

order to decide whether a statute bears too heavily upon that business 
and, by so doing, violates due process. Under the system of Government 

created by our Constitution, it is up to legislatures, not courts, to decide 

on the wisdom and utility of legislation. There was a time when the 

Due Process Clause was used by this Court to strike down laws which 

were thought unreasonable, that is, unwise or incompatible with some 

particular economic or social philosophy. In this manner, the Due Process 

Clause was used, for example, to nullify laws prescribing maximum 

hours for work in bakeries, Lochner v. New York9 , outlawing "yellow 

dog" contracts, Coppage v. Kansas 18, setting minimum wages for women, 

Adkins v. Children's Hospital 19 , and fixing the weight of loaves of bread, 

Jay Burns Baking Co. v. Bryan20 . This intrusion by the judiciary into the 
realm of legislative value judgments was strongly objected to at the time, 

15 1963 SCC OnLine US SC 71 : 10 L Ed 2d 93: 372 US 726 (1963) 

16 Commonwealth v. Stone, 191 Pa Super 117: 155 A 2d 453 (1959) 

17 1917 SCC OnLine US SC 168: 61 LEd 1336: 244 US 590 (1917) 

9 1905 SCC OnLine US SC 100 : 49 L Ed 937 : 198 US 45 (1905) 

18 1915 SCC OnLine US SC 30: 59 L Ed 441 : 236 US 1 (1915) 

19 1923 SCC OnLine US SC 105: 67 L Ed 785: 261 US 525 (1923) 

20 1924 SCC OnLine US SC 89: 68 L Ed 813: 264 US 504 (1924) 
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particularly by Mr Justice Holmes and Mr Justice Brandeis. Dissenting 

from the Court's invalidating a State statute which regulated the resale price 

of theatre and other tickets, Mr Justice Holmes said, 

'I think the proper course is to recognize that a State Legislature 

can do whatever it sees fit to do unless it is restrained by some express 
prohibition in the Constitution of the United Stales or of the Slate, and 

that courts should be careful not to extend such prohibitions beyond 

their obvious meaning by reading into them conceptions of public 

policy that the particular court may happen to entertain. 

And, in an earlier case, he had emphasized that, 'The criterion of 

constitutionality is not whether we believe the law to be for the public 

good' [Adkins v. Children's Hospital 19, VS at pp. 567 and 570 (dissenting 

opinion)]. 

6. The doctrine that prevailed in Lochner9 , Coppage 18, Adkins19, 

Burns20 , and like cases-that due process authorizes courts to hold laws 

unconstitutional when they believe the legislature has acted unwisely-has 

long since been discarded. We have returned to the original constitutional 

proposition that courts do not substitute their social and economic beliefs 
for the judgment of legislative bodies, who are elected to pass laws. As 

this Court stated in a unanimous opinion in 1941, 'We are not concerned 

... with the wisdom, need, or appropriateness of the legislation. [Olsen 

v. Nebraska21 , VS at p. 246]' Legislative bodies have broad scope to 

experiment with economic problems, and this Court does not sit to, 'subject 

the State to an intolerable supervision hostile to the basic principles of our 

Government and wholly beyond the protection which the general clause of 

the Fourteenth Amendment was intended to secure' [Sproles v. Binford22]. 

It is now settled that States 'have power to legislate against what are found 

to be injurious practices in their internal commercial and business affairs, 

so long as their laws do not run afoul of some specific federal constitutional 
prohibition, or of some valid federal law' [Lincoln Federal Labor Union v. 

Northwestern Iron and Metal Co. 23 , US at p. 536]. 

7. In the face of our abandonment of the use of the "vague 

contours" [Adkins v. Children's Hospital19 , VS at p. 535] of the Due 

Process Clause to nullify laws which a majority of the Court believed to 

be economically unwise, reliance on Adams v. Tanner17 is as mistaken as 

would be adherence to Adkins v. Children's Hospital19 , overruled by West 

Coast Hotel Co. v. Parrish24. Not only has the philosophy of Adams been 

abandoned, but also this Court, almost 15 years ago, expressly pointed 

19 1923 SCC OnLine US SC 105: 67 L Ed 785: 261 US 525 (1923) 

9 Lochner v. New York, 1905 SCC OnLine US SC 100 : 49 L Ed 937 : 198 US 45 (1905) 

18 Coppage v. Kansas, 1915 SCC OnLine US SC 30: 59 L Ed 441 : 236 US 1 (1915) 

20 Jay Bums Baking Co. v. Bryan, 1924 SCC OnLine US SC 89 : 68 L Ed 813: 264 US 504 (1924) 

21 1941 SCC OnLine US SC 99: 85 L Ed 1305: 313 US 236 (1941) 

22 1932 sec OnLine US SC 112 : 76 L Ed 1167 : 286 US 374 (1932) 
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23 1949 sec OnLine US SC 2: 93 L Ed 212: 335 US 525 (1949) h 
17 1917 sec OnLine US SC 168: 61 LEd 1336: 244 US 590 (1917) 

24 1937 SCC OnLine US SC 58: 81 L Ed 703: 300 US 379 (1937) 
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to another opinion of this Court as having "clearly undermined" Adams. 

[Lincoln Federal Labor Union v. Northwestern Iron and Metal Co. 23]. 

We conclude that the Kansas Legislature was free to decide for itself 

that legislation was needed to deal with the business of debt adjusting. 

Unquestionably, there are arguments showing that the business of debt 

adjusting has social utility, but such arguments are properly addressed to 

the legislature, not to us. We refuse to sit as a 'superlegislature to weigh 

the wisdom of legislation,' [Day-Brite Lighting Inc. v. Missouri25, US at 

p. 423 J and we emphatically refuse to go back to the time when courts used 

the Due Process Clause 'to strike down State laws, regulatory of business 

and industrial conditions, because they may be unwise, improvident, or out 

of harmony with a particular school of thought' [Williamson v. Lee Optical 

of Oklahoma26, US at p. 488]. Nor are we able or willing to draw lines by 

calling a law "prohibitory" or "regulatory". Whether the legislature takes 

for its textbook Adam Smith, Herbert Spencer, Lord Keynes, or some other 

is no concern of ours. The Kansas debt adjusting statute may be wise or 

unwise. But relief, if any be needed, lies not with us, but with the body 

constituted to pass laws for the State of Kansas. 

8. Nor is the statute's exception of lawyers a denial of equal protection 

of the laws to non-lawyers. Statutes create many classifications which 

do not deny equal protection; it is only "invidious discrimination" which 

offends the Constitution. The business of debt adjusting gives rise to 
a relationship of trust in which the debt adjuster will, in a situation 

of insolvency, be marshalling assets in the manner of a proceeding in 

bankruptcy. The debt adjuster's client may need advice as to the legality 

of the various claims against him remedies existing under State laws 

governing debtor-creditor relationships, or provisions of the Bankruptcy 

Act-advice which a non-lawyer cannot lawfully give him. If the State 

of Kansas wants to limit debt adjusting to lawyers, the Equal Protection 

Clause does not forbid it. We also find no merit in the contention that the 

Fourteenth Amendment is violated by the failure of the Kansas statute's 

title to be as specific as appellee thinks it ought to be under the Kansas 

Constitution." (emphasis supplied) 

21. In this country, this Court in R.K. Garg v. Union of lndia27 has held: 

(SCC pp. 690-91 & 705-06, paras 8 & 19) 

"8. Another rule of equal importance is that laws relating to economic 

activities should be viewed with greater latitude than laws touching civil 

rights such as freedom of speech, religion, etc. It has been said by no less 

a person than Holmes, J., that the legislature should be allowed some play 

in the joints, because it has to deal with complex problems which do not 
admit of solution through any doctrinaire or straitjacket formula and this 

is particularly true in case of legislation dealing with economic matters, 

where, having regard to the nature of the problems required to be dealt 

23 1949 SCC OnLine US SC 2: 93 L Ed 212: 335 US 525 (1949) 

25 1952 SCC OnLine US SC 29: 96 L Ed 469: 342 US 421 (1952) 

26 1955 SCC OnLine US SC 29 : 99 L Ed 563 : 348 US 483 (1955) 

27 (1981) 4 sec 675: 1982 sec (Tax) 30 
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with, greater play in the joints has to be allowed to the legislature. The 

court should feel more inclined to give judicial deference to legislative 

judgment in the field of economic regulation than in other areas where 

fundamental human rights are involved. Nowhere has this admonition been 

more felicitously expressed than in Morey v. Doud28 where Frankfurter, J., 

said in his inimitable style: 

'In the utilities, tax and economic regulation cases, there are good 

reasons for judicial self-restraint if not judicial deference to legislative 

judgment. The legislature after all has the affirmative responsibility. 

The courts have only the power to destroy, not to reconstruct. 

When these are added to the complexity of economic regulation, the 

uncertainty, the liability to error, the bewildering conflict of the experts, 

and the number of times the Judges have been overruled by events 

- self-limitation can be seen to be the path to judicial wisdom and 

institutional prestige and stability.' 

The Court must always remember that "legislation is directed to practical 

problems, that the economic mechanism is highly sensitive and complex, 

that many problems are singular and contingent, that laws are not abstract 

propositions and do not relate to abstract units and are not to be measured 

by abstract symmetry"; 'that exact wisdom and nice adaption of remedy 

are not always possible' and that 'judgment is largely a prophecy based 

on meagre and uninterpreted experience'. Every legislation, particularly in 
economic matters is essentially empiric and it is based on experimentation 
or what one may call trial and error method and therefore it cannot provide 
for all possible situations or anticipate all possible abuses. There may be 
crudities and inequities in complicated experimental economic legislation 
but on that account alone it cannot be struck down as invalid. The courts 
cannot, as pointed out by the United States Supreme Court in Secy. of 

Agriculture v. Central Roig Refining Co. 29 be converted into tribunals for 

relief from such crudities and inequities. There may even be possibilities 

of abuse, but that too cannot of itself be a ground for invalidating the 

legislation, because it is not possible for any legislature to anticipate as if 

by some divine prescience, distortions and abuses of its legislation which 

may be made by those subject to its provisions and to provide against such 

distortions and abuses. Indeed, howsoever great may be the care bestowed 

on its framing, it is difficult to conceive of a legislation which is not capable 

of being abused by perverted human ingenuity. The Court must therefore 
adjudge the constitutionality of such legislation by the generality of its 
provisions and not by its crudities or inequities or by the possibilities of 
abuse of any of its provisions. If any crudities, inequities or possibilities of 

abuse come to light, the legislature can always step in and enact suitable 

amendatory legislation. That is the essence of pragmatic approach which 

must guide and inspire the legislature in dealing with complex economic 

issues. 

28 1957 SCC OnLine US SC 105: 1 L Ed 2d 1485: 354 US 457 (1957) 

29 1950 SCC OnLine US SC 14 : 94 L Ed 381 : 338 US 604 (1950) 
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* * * 
19. It is true that certain immunities and exemptions are granted to 

persons investing their unaccounted money in purchase of Special Bearer 

Bonds but that is an inducement which has to be offered for unearthing 

black money. Those who have successfully evaded taxation and concealed 

their income or wealth despite the stringent tax laws and the efforts of 

the Tax Department, are not likely to disclose their unaccounted money 

without some inducement by way of immunities and exemptions and it 

must necessarily be left to the legislature to decide what immunities and 

exemptions would be sufficient for the purpose. It would be outside the 

province of the Court to consider if any particular immunity or exemption 
is necessary or not for the purpose of inducing disclosure of black money. 

That would depend upon diverse fiscal and economic considerations 

based on practical necessity and administrative expediency and would also 

involve a certain amount of experimentation on which the Court would 

be least fitted to pronounce. The Court would not have the necessary 

competence and expertise to adjudicate upon such an economic issue. The 

Court cannot possibly assess or evaluate what would be the impact of a 

particular immunity or exemption and whether it would serve the purpose 

in view or not. There are so many imponderables that would enter into the 

determination that it would be wise for the Court not to hazard an opinion 

where even economists may differ. The Court must while examining the 

constitutional validity of a legislation of this kind, "be resilient, not rigid, 
forward looking, not static, liberal, not verbal" and the Court must always 

bear in mind the constitutional proposition enunciated by the Supreme 

Court of the United States in Munn v. lllinois30, namely, 'that courts do not 

substitute their social and economic beliefs for the judgment of legislative 

bodies'. The Court must defer to legislative judgment in matters relating 

to social and economic policies and must not interfere, unless the exercise 

of legislative judgment appears to be palpably arbitrary. The Court should 

constantly remind itself of what the Supreme Court of the United States 

said in Metropolis Theater Co. v. City of Chicago 31 : (SCC OnLine US SC 

para 12) 

12 . ... The problems of government are practical ones and may 

justify, if they do not require, rough accommodations, illogical it may 

be, and unscientific. But even such criticism should not be hastily 

expressed. What is best is not always discernible, the wisdom of any 

choice may be disputed or condemned. Mere error of Government are 

not subject to our judicial review. 

It is true that one or the other of the immunities or exemptions granted 

under the provisions of the Act may be taken advantage of by resourceful 

persons by adopting ingenious methods and devices with a view to avoiding 
or saving tax. But that cannot be helped because human ingenuity is so 

great when it comes to tax avoidance that it would be almost impossible to 

30 1876 SCC OnLine US SC 4 : 24 L Ed 77 : 94 US 113 (1877) 

31 1913 SCC OnLine US SC 123: 57 L Ed 730: 228 US 61 (1913) 
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frame tax legislation which cannot be abused. Moreover, as already pointed 

out above, the trial and error method is inherent in every legislative effort 

to deal with an obstinate social or economic issue and if it is found that 

any immunity or exemption granted under the Act is being utilised for tax 

evasion or avoidance not intended by the legislature, the Act can always 

be amended and the abuse terminated. We are accordingly of the view 

that none of the provisions of the Act is violative of Article 14 and its 
constitutional validity must be upheld." (emphasis supplied) 

22. Likewise, in Bhavesh D. Parish v. Union of lndia32 , this Court held: 

a 

b 

(SCC pp. 486 & 487 , paras 26 & 30) 

"26. The services rendered by certain informal sectors of the Indian 

economy could not be belittled. However, in the path of economic progress, 

if the informal system was sought to be replaced by a more organised 
system, capable of better regulation and discipline, then this was an 

economic philosophy reflected by the legislation in question. Such a 

philosophy might have its merits and demerits. But these were matters of 

economic policy. They are best left to the wisdom of the legislature and in 

policy matters the accepted principle is that the courts should not interfere. 

Moreover in the context of the changed economic scenario the expertise of 

people dealing with the subject should not be lightly interfered with. The 

consequences of such interdiction can have large-scale ramifications and 

can put the clock back for a number of years. The process of rationalisation 

of the infirmities in the economy can be put in serious jeopardy and, 

therefore, it is necessary that while dealing with economic legislations, 

this Court, while not jettisoning its jurisdiction to curb arbitrary action or 
unconstitutional legislation, should interfere only in those few cases where 

the view reflected in the legislation is not possible to be taken at all. 

* * * 
30. Before we conclude there is another matter which we must advert 

to. It has been brought to our notice that Section 45-S of the Act has 

been challenged in various High Courts and a few of them have granted 

the stay of provisions of Section 45-S. When considering an application 

C 

d 

e 

for staying the operation of a piece of legislation, and that too pertaining f 

to economic reform or change, then the courts must bear in mind that 

unless the provision is manifestly unjust or glaringly unconstitutional, the 

courts must show judicial restraint in staying the applicability of the same. 

Merely because a statute comes up for examination and some arguable 

point is raised, which persuades the courts to consider the controversy, the 

legislative will should not normally be put under suspension pending such 
consideration. It is now well settled that there is always a presumption g 

in favour of the constitutional validity of any legislation, unless the same 

is set aside after final hearing and, therefore, the tendency to grant stay 

of legislation relating to economic reform, at the interim stage, cannot 

be understood. The system of checks and balances has to be utilised in 
a balanced manner with the primary objective of accelerating economic 

h 

32 (2000) s sec 471 
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growth rather than suspending its growth by doubting its constitutional 

efficacy at the threshold itself." (emphasis supplied) 

23. In Directorate General of Foreign Trade v. Kanak Exports33 , this Court 

has held: (SCC p. 293, para 109) 

"109. Therefore, it cannot be denied that the Government has a right to 

amend, modify or even rescind a particular scheme. It is well settled that 

in complex economic matters every decision is necessarily empiric and it 

is based on experimentation or what one may call trial and error method 

and therefore, its validity cannot be tested on any rigid prior considerations 

or on the application of any straitjacket formula. In BALCO Employees' 

Union v. Union of lndia34 , the Supreme Court held that laws, including 

executive action relating to economic activities should be viewed with 

greater latitude than laws touching civil rights such as freedom of speech, 

religion, etc. that the legislature should be allowed some play in the joints 

because it has to deal with complex problems which do not admit of 

solution through any doctrine or straitjacket formula and this is particularly 

true in case of legislation dealing with economic matters, where having 

regard to the nature of the problems greater latitude require to be allowed 

to the legislature." 

24. It is with this background, factual and legal, that the constitutional 

validity of the Insolvency and Bankruptcy Code, 2016 has to be viewed. 

The raison d'etre for the Insolvency and Bankruptcy Code 

25. The Statement of Objects and Reasons for the Code have been referred 

to in Innoventive lndustries6 which states: (SCC pp. 421-22, para 12) 

"12 . ... The Statement of Objects and Reasons of the Code reads as 

under: 

'Statement of Objects and Reasons.-There is no single law in 

India that deals with insolvency and bankruptcy. Provisions relating to 

insolvency and bankruptcy for companies can be found in the Sick 

Industrial Companies (Special Provisions) Act, 1985, the Recovery 

of Debts Due to Banks and Financial Institutions Act, 1993, the 

Securitisation and Reconstruction of Financial Assets and Enforcement of 

Security Interest Act, 2002 and the Companies Act, 2013. These statutes 

provide for creation of multiple fora such as Board of Industrial and 

Financial Reconstruction (BIFR), Debts Recovery Tribunal (DRT) and 

National Company Law Tribunal (NCLT) and their respective Appellate 

Tribunals. Liquidation of companies is handled by the High Courts. 

Individual bankruptcy and insolvency is dealt with under the Presidency 

Towns Insolvency Act, 1909, and the Provincial Insolvency Act, 1920 

and is dealt with by the courts. The existing framework for insolvency 
and bankruptcy is inadequate, ineffective and results in undue delays in 
resolution, therefore, the proposed legislation. 

33 c2016) 2 sec 226 

34 c2002) 2 sec 333 

6 Innoventive Industries Ltd. v. ICICI Bank, (2018) 1 SCC 407: (2018) 1 SCC (Civ) 356 
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2. The objective of the Insolvency and Bankruptcy Code, 2015 is to 

consolidate and amend the laws relating to reorganisation and insolvency 

resolution of corporate persons, partnership firms and individuals in a 

time-bound manner for maximisation of value of assets of such persons, to 

promote entrepreneurship, availability of credit and balance the interests 

of all the stakeholders including alteration in the priority of payment of 

government dues and to establish an Insolvency and Bankruptcy Fund, 

and matters connected therewith or incidental thereto. An effective legal 

framework for timely resolution of insolvency and bankruptcy would 

support development of credit markets and encourage entrepreneurship. 

It would also improve Ease of Doing Business, and facilitate more 

investments leading to higher economic growth and development. 

3. The Code seeks to provide for designating NCLT and DRT as the 

adjudicating authorities for corporate persons and firms and individuals, 

respectively, for resolution of insolvency, liquidation and bankruptcy. 

The Code separates commercial aspects of insolvency and bankruptcy 

proceedings from judicial aspects. The Code also seeks to provide for 

establishment of the Insolvency and Bankruptcy Board of India (Board) 

for regulation of insolvency professionals, insolvency professional 

agencies and information utilities. Till the Board is established, the Central 

Government shall exercise all powers of the Board or designate any 

financial sector regulator to exercise the powers and functions of the 

Board. Insolvency professionals will assist in completion of insolvency 

resolution, liquidation and bankruptcy proceedings envisaged in the Code. 

Information Utilities would collect, collate, authenticate and disseminate 

financial information to facilitate such proceedings. The Code also 

proposes to establish a fund to be called the Insolvency and Bankruptcy 

Fund of India for the purposes specified in the Code. 

4. The Code seeks to provide for amendments in the Indian 

Partnership Act, 1932, the Central Excise Act, 1944, Customs Act, 1962, 

the Income Tax Act, 1961, the Recovery of Debts Due to Banks and 

Financial Institutions Act, 1993, the Finance Act, 1994, the Securitisation 

and Reconstruction of Financial Assets and Enforcement of Security 

Interest Act, 2002, the Sick Industrial Companies (Special Provisions) 

Repeal Act, 2003, the Payment and Settlement Systems Act, 2007, the 

Limited Liability Partnership Act, 2008, and the Companies Act, 2013. 

5. The Code seeks to achieve the above 

objectives.' " (emphasis in original) 

26. The Preamble of the Code states as follows: 

"An Act to consolidate and amend the laws relating to reorganisation and 

insolvency resolution of corporate persons, partnership firms and individuals 

in a time-bound manner for maximisation of value of assets of such persons, 

to promote entrepreneurship, availability of credit and balance the interests of 

all the stakeholders including alteration in the order of priority of payment 

of government dues and to establish an Insolvency and Bankruptcy Board of 

India, and for matters connected therewith or incidental thereto." 
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27. As is discernible, the Preamble gives an insight into what is sought to be 

achieved by the Code. The Code is first and foremost, a Code for reorganisation 

and insolvency resolution of corporate debtors. Unless such reorganisation 

is effected in a time-bound manner, the value of the assets of such persons 

will deplete. Therefore, maximisation of value of the assets of such persons 

so that they are efficiently run as going concerns is another very important 

objective of the Code. This, in turn, will promote entrepreneurship as the 

persons in management of the corporate debtor are removed and replaced by 

entrepreneurs. When, therefore, a resolution plan takes off and the corporate 

debtor is brought back into the economic mainstream, it is able to repay its 

debts, which, in turn, enhances the viability of credit in the hands of banks 

and financial institutions. Above all, ultimately, the interests of all stakeholders 

are looked after as the corporate debtor itself becomes a beneficiary of the 

resolution scheme-workers are paid, the creditors in the long run will be 

repaid in full, and shareholders/investors are able to maximise their investment. 

Timely resolution of a corporate debtor who is in the red, by an effective legal 

framework, would go a long way to support the development of credit markets. 

Since more investment can be made with funds that have come back into the 

economy, business then eases up, which leads, overall, to higher economic 

growth and development of the Indian economy. What is interesting to note is 

that the Preamble does not, in any manner, refer to liquidation, which is only 

availed of as a last resort if there is either no resolution plan or the resolution 

plans submitted are not up to the mark. Even in liquidation, the liquidator can 

sell the business of the corporate debtor as a going concern. (See ArcelorMittal7 

at para 83, fn 3). 

28. It can thus be seen that the primary focus of the legislation is to ensure 

revival and continuation of the corporate debtor by protecting the corporate 

debtor from its own management and from a corporate death by liquidation. 

The Code is thus a beneficial legislation which puts the corporate debtor back 

on its feet, not being a mere recovery legislation for creditors. The interests of 

the corporate debtor have, therefore, been bifurcated and separated from that 

of its promoters/those who are in management. Thus, the resolution process is 

not adversarial to the corporate debtor but, in fact, protective of its interests. 

The moratorium imposed by Section 14 is in the interest of the corporate debtor 

itself, thereby preserving the assets of the corporate debtor during the resolution 

process. The timelines within which the resolution process is to take place again 

protects the corporate debtor's assets from further dilution, and also protects 

all its creditors and workers by seeing that the resolution process goes through 

as fast as possible so that another management can, through its entrepreneurial 

skills, resuscitate the corporate debtor to achieve all these ends. 

Appointment of members of NCLT and NCLAT not contrary to this Court's 

judgments 

29. Shri Rohatgi has argued that contrary to the judgments in Madras 

Bar Assn. (1)5 and Madras Bar Assn. (3) 1, Section 412(2) of the Companies 

7 ArcelorMittal (India) (P) Ltd. v. Satish Kumar Gupta, (2019) 2 SCC 1 

5 Union of India v. Madras Bar Assn., (2010) 11 SCC 1 

l Madras Bar Assn. v. Union of India, (2015) 8 SCC 583 
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Act, 2013 continued on the statute book, as a result of which, the two judicial 

members of the Selection Committee get outweighed by three bureaucrats. 

30. On 3-1-2018, the Companies Amendment Act, 2017 was brought into 

force by which Section 412 of the Companies Act, 2013 was amended as 

follows: 

"412. Selection of Members of Tribunal and Appellate Tribunal.-
(1) * * * 

(2) The Members of the Tribunal and the Technical Members of the 

Appellate Tribunal shall be appointed on the recommendation of a Selection 

Committee consisting of-

(a) Chief Justice of India or his nominee- Chairperson; 

(b) a Senior Judge of the Supreme Court or Chief Justice of High 
Court-Member; 

(c) Secretary in the Ministry of Corporate Affairs-Member; and 

(d) Secretary in the Ministry of Law and Justice-Member. 

(2-A) Where in a meeting of the Selection Committee, there is equality of 

votes on any matter, the Chairperson shall have a casting vote." 

31. This was brought into force by a Notification dated 9-2-2018. However, 

an additional affidavit has been filed during the course of these proceedings 

by the Union of India. This affidavit is filed by one Dr Raj Singh, Regional 

Director (Northern Region) of the Ministry of Corporate Affairs. This affidavit 

makes it clear that, acting in compliance with the directions of the Supreme 

Court in the aforesaid judgments, a Selection Committee was constituted to 

make appointments of Members of NCLT in the year 2015 itself. Thus, by an 

order dated 27-7-2015, (i) Justice Gogoi (as he then was), (ii) Justice Ramana, 

(iii) Secretary, Department of Legal Affairs, Ministry of Law and Justice, and 

(iv) Secretary, Corporate Affairs, were constituted as the Selection Committee. 

This Selection Committee was reconstituted on 22-2-2017 to make further 

appointments. In compliance of the directions of this Court, advertisements 

dated 10-8-2015 were issued inviting applications for Judicial and Technical 

Members as a result of which, all the present Members of NCLT and NCLAT 

have been appointed. This being the case, we need not detain ourselves any 

further with regard to the first submission of Shri Rohatgi. 

NCLAT Bench only at Delhi 

32. It has been argued by Shri Rohatgi that as per our judgment in Madras 

Bar Assn. (2)2, para 123 states as follows: (SCC p. 212) 

"123. We shall first examine the validity of Section 5 of the NTT Act. 

The basis of challenge to the above provision has already been narrated 

by us while dealing with the submissions advanced on behalf of the 

petitioners with reference to the fourth contention. According to the learned 

counsel for the petitioners, Section 5(2) of the NTT Act mandates that 

NTT would ordinarily have its sittings in the National Capital Territory of 

Delhi. According to the petitioners, the aforesaid mandate would deprive 

2 Madras Bar Assn. v. Union of India, (2014) 10 SCC 1 
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the litigating assessee the convenience of approaching the jurisdictional 

High Court in the State to which he belongs. An assessee may belong to 

a distant/remote State, in which eventuality, he would not merely have to 

suffer the hardship of travelling a long distance, but such travel would also 

entail uncalled for financial expense. Likewise, a litigant assessee from a 

far-flung State may find it extremely difficult and inconvenient to identify 

an advocate who would represent him before NTT, since the same is 
mandated to be ordinarily located in the National Capital Territory of Delhi. 

Even though we have expressed the view, that it is open to Parliament to 

substitute the appellate jurisdiction vested in the jurisdictional High Courts 

and constitute courts/tribunals to exercise the said jurisdiction, we are of 

the view, that while vesting jurisdiction in an alternative court/tribunal, it is 

imperative for the legislature to ensure that redress should be available with 

the same convenience and expediency as it was prior to the introduction of 

the newly created court/tribunal. Thus viewed, the mandate incorporated 

in Section 5(2) of the NTT Act to the effect that the sittings of NTT would 

ordinarily be conducted in the National Capital Territory of Delhi, would 

render the remedy inefficacious, and thus unacceptable in law. The instant 

aspect of the matter was considered by this Court with reference to the 

Administrative Tribunals Act, 1985 in S.P. Sampath Kumar case35 and 

L. Chandra Kumar case36, wherein it was held that permanent Benches 

needed to be established at the seat of every jurisdictional High Court. And 

if that was not possible, at least a Circuit Bench required to be established 

at every place where an aggrieved party could avail of his remedy. The 

position on the above issue is no different in the present controversy. For 

the above reason, Section 5(2) of the NTT Act is in clear breach of the law 

declared by this Court." (emphasis supplied) 

33. The learned Attorney General has assured us that this judgment will be 
followed and Circuit Benches will be established as soon as it is practicable. In 

this view of the matter, we record this submission and direct the Union of India 

to set up Circuit Benches of NCLAT within a period of 6 months from today. 

The Tribunals are functioning under the wrong Ministry 

34. Shri Mukul Rohatgi argued that in Madras Bar Assn. ( 1 )5, para l20(xii) 

specifically reads as follows: (SCC pp. 65-66) 

"120. We may tabulate the corrections required to set right the defects 

in Parts I-B and I-C of the Act: 

* * * 
(xii) The administrative support for all Tribunals should be from 

the Ministry of Law and Justice. Neither the Tribunals nor their 

members shall seek or be provided with facilities from the respective 

sponsoring or parent Ministries or Department concerned." 

35 S.P. Sampath Kumar v. Union of India, (1987) 1 SCC 124 

36 L. Chandra Kumar v. Union of India, (1997) 3 SCC 261 : 1997 SCC (L&S) 577 

5 Union of India v. Madras Bar Assn., (2010) 11 SCC 1 
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Even though eight years have passed since the date of this judgment, the 

administrative support for these tribunals continues to be from the Ministry of 

Corporate Affairs. This needs to be rectified at the earliest. 

35. However, the learned Attorney General pointed out Article 77(3) of 

the Constitution of India and Delhi International Airport Ltd. v. International 

Lease Finance Corpn. 37 , which state that once rules of business are allocated 

among various Ministries, such allocation is mandatory in nature. According 

to him, therefore, the rules of business, having allocated matters which arise 

under the Insolvency Code to the Ministry of Corporate Affairs, are mandatory 

in nature and have to be followed. 

36. It is obvious that the rules of business, being mandatory in nature, and 

having to be followed, are to be so followed by the executive branch of the 

Government. As far as we are concerned, we are bound by the Constitution 

Bench judgment in Madras Bar Assn. ( 1 )5 . This statement of the law has been 

made eight years ago. It is high time that the Union of India follow, both in 

letter and spirit, the judgment of this Court. 

Classification between financial creditor and operational creditor neither 

discriminatory, nor arbitrary, nor violative of Article 14 of the Constitution 

of India 

37. The tests for violation of Article 14 of the Constitution of India, when 

legislation is challenged as being violative of the principle of equality, have 
been settled by this Court time and again. Since equality is only among equals, 

no discrimination results if the Court can be shown that there is an intelligible 

differentia which separates two kinds of creditors so long as there is some 

rational relation between the creditors so differentiated, with the object sought 

to be achieved by the legislation. This aspect of Article 14 has been laid down 

in judgments too numerous to cite, from the very inception. 

38. Another development of the law is that legislation can be struck down as 

being manifestly arbitrary. This has been laid down by the recent Constitution 

Bench decision in Shayara Bano3 as follows: (SCC pp. 95-99, paras 95-97 & 
100-01) 

"95. On a reading of this judgment in Natural Resources Allocation 

case 38 , it is clear that this Court did not read McDowel!39 as being an 

authority for the proposition that legislation can never be struck down 

as being arbitrary. Indeed the Court, after referring to all the earlier 

judgments, and Ajay Hasia40 in particular, which stated that legislation 

can be struck down on the ground that it is "arbitrary" under Article 

14, went on to conclude that "arbitrariness" when applied to legislation 

cannot be used loosely. Instead, it broad based the test, stating that if a 

constitutional infirmity is found, Article 14 will interdict such infirmity. 

37 (2015) 8 sec 446 

5 Union of India V. Madras Bar Assn., (2010) 11 sec 1 

3 Shayara Bano v. Union of India, (2017) 9 SCC 1 : (2017) 4 SCC (Civ) 277 

38 Natural Resources Allocation, In re, Special Reference No. 1 of 2012, (2012) 10 SCC 1 

39 State of A.P. v. McDowell & Co., (1996) 3 SCC 709 

40 Ajay Rasia v. Khalid Mujib Sehravardi, (1981) 1 SCC 722: 1981 SCC (L&S) 258 
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And a constitutional infirmity is found in Article 14 itself whenever 

legislation is "manifestly arbitrary" i.e. when it is not fair, not reasonable, 

discriminatory, not transparent, capricious, biased, with favouritism or 

nepotism and not in pursuit of promotion of healthy competition and 

equitable treatment. Positively speaking, it should conform to norms which 

are rational, informed with reason and guided by public interest, etc. 

96. Another Constitution Bench decision in Subramanian Swamy 

v. CB/41 dealt with a challenge to Section 6-A of the Delhi Special 

Police Establishment Act, 1946. This section was ultimately struck 

down as being discriminatory and hence violative of Article 14. A 

specific reference had been made to the Constitution Bench by the 

reference order in Subramanian Swamy v. CB/42 and after referring to 

several judgments including Ajay Hasia40 , Mardia Chemicals43 , Malpe 

Vishwanath Acharya44 and McDowell39 , the reference, inter alia, was as to 

whether arbitrariness and unreasonableness, being facets of Article 14, are 

or are not available as grounds to invalidate a legislation. 

97. After referring to the submissions of the counsel, and several 

judgments on the discrimination aspect of Article 14, this Court held: 

(Subramanian Swamy case41 , SCC pp. 721-22, paras 48-49) 

'48. In E.P. Royappa45 , it has been held by this Court that the 

basic principle which informs both Articles 14 and 16 are equality and 

inhibition against discrimination. This Court observed in para 85 as 

under: (SCC p. 38) 

"85 . ... From a positivistic point of view, equality is antithetic 

to arbitrariness. In fact equality and arbitrariness are sworn 

enemies; one belongs to the rule of law in a republic while the 

other, to the whim and caprice of an absolute monarch. Where 

an act is arbitrary, it is implicit in it that it is unequal both 

according to political logic and constitutional law and is therefore 

violative of Article 14, and ifit affects any matter relating to public 

employment, it is also violative of Article 16. Articles 14 and 

16 strike at arbitrariness in State action and ensure fairness and 

equality of treatment." 

Court's approach 

49. Where there is challenge to the constitutional validity of a 

law enacted by the legislature, the Court must keep in view that there 

is always a presumption of constitutionality of an enactment, and a 

clear transgression of constitutional principles must be shown. The 

fundamental nature and importance of the legislative process needs 

41 c2014) 8 sec 682: c2014) 6 sec (Cri) 42: c2014) 3 sec (L&S) 36 

42 c2005) 2 sec 317 : 2005 sec (L&S) 241 

40 Ajay Rasia v. Khalid Mujib Sehravardi, (1981) 1 SCC 722: 1981 SCC (L&S) 258 

43 Mardia Chemicals Ltd. v. Union of India , (2004) 4 SCC 311 

44 M alpe Vishwanath Acharya v. State of Maharashtra, (1998) 2 SCC 1 

39 State of A.P. v. McDowell & Co., (1996) 3 SCC 709 

45 E.P. Royappa v. State ofT.N., (1974) 4 SCC 3: 1974 SCC (L&S) 165 
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to be recognised by the Court and due regard and deference must be 

accorded to the legislative process. Where the legislation is sought to be 

challenged as being unconstitutional and violative of Article 14 of the 

Constitution, the Court must remind itself to the principles relating to 

the applicability of Article 14 in relation to invalidation of legislation. 

The two dimensions of Article 14 in its application to legislation and 

rendering legislation invalid are now well recognised and these are: 
(i) discrimination, based on an impermissible or invalid classification, 

and (ii) excessive delegation of powers; conferment ofuncanalised and 

unguided powers on the executive, whether in the form of delegated 

legislation or by way of conferment of authority to pass administrative 

orders-if such conferment is without any guidance, control or checks, 

it is violative of Article 14 of the Constitution. The Court also needs to 

a 

b 

be mindful that a legislation does not become unconstitutional merely 

because there is another view or because another method may be 
considered to be as good or even more effective, like any issue of c 
social, or even economic policy. It is well settled that the courts do not 

substitute their views on what the policy is.' 

* * * 
100. To complete the picture, it is important to note that subordinate 

legislation can be struck down on the ground that it is arbitrary and, 

therefore, violative of Article 14 of the Constitution. In COAJ v. TRAI46 , 

this Court referred to earlier precedents, and held: (SCC pp. 736-37, 

paras 42-44) 

'Violation of fundamental rights 

42. We have already seen that one of the tests for challenging 

d 

the constitutionality of subordinate legislation is that subordinate e 

legislation should not be manifestly arbitrary. Also, it is settled law 

that subordinate legislation can be challenged on any of the grounds 

available for challenge against plenary legislation. [See Indian Express 

Newspapers (Bombay) (P) Ltd. v. Union of India47 , SCC at p. 689, 

para 75.] 

43. The test of "manifest arbitrariness" is well explained in f 

two judgments of this Court. In Khoday Distilleries Ltd. v. State of 

Karnataka48, this Court held: (SCC p. 314, para 13) 

"13. It is next submitted before us that the amended Rules are 
arbitrary, unreasonable and cause undue hardship and, therefore, 

violate Article 14 of the Constitution. Although the protection 

of Article 19(l)(g) may not be available to the appellants, the g 

Rules must, undoubtedly, satisfy the test of Article 14, which is 

a guarantee against arbitrary action. However, one must bear in 

mind that what is being challenged here under Article 14 is not 

executive action but delegated legislation. The tests of arbitrary 

46 (2016) 7 sec 703 h 
47 (1985) 1 sec 641: 1985 sec (Tax) 121 

48 (1996) 1 o sec 304 
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action which apply to executive actions do not necessarily apply 
to delegated legislation. In order that delegated legislation can 
be struck down, such legislation must be manifestly arbitrary; a 
law which could not be reasonably expected to emanate from an 

authority delegated with the law-making power. In Indian Express 

Newspapers (Bombay) (P) Ltd. v. Union of India47 , this Court 

said that a piece of subordinate legislation does not carry the 
same degree of immunity which is enjoyed by a statute passed 

by a competent legislature. A subordinate legislation may be 
questioned under Article 14 on the ground that it is unreasonable; 
'unreasonable not in the sense of not being reasonable, but in 
the sense that it is manifestly arbitrary'. Drawing a comparison 

between the law in England and in India, the Court further observed 

that in England the Judges would say, 'Parliament never intended 

the authority to make such rules; they are unreasonable and ultra 

vires'. In India, arbitrariness is not a separate ground since it will 
come within the embargo of Article 14 of the Constitution. But 
subordinate legislation must be so arbitrary that it could not be 
said to be in conformity with the statute or that it offends Article 
14 of the Constitution." 

44. Also, in Sharma Transport v. State of A.P. 49 , this Court held: 

(SCC pp. 203-04, para 25) 

"25. . .. The tests of arbitrary action applicable to executive 

action do not necessarily apply to delegated legislation. In order 

to strike down a delegated legislation as arbitrary it has to be 

established that there is manifest arbitrariness. In order to be 
described as arbitrary, it must be shown that it was not reasonable 

and manifestly arbitrary. The expression "arbitrarily" means: in an 

unreasonable manner, as fixed or done capriciously or at pleasure, 

without adequate determining principle, not founded in the nature 

of things, non-rational, not done or acting according to reason or 

judgment, depending on the will alone." ' (emphasis in original) 

101. It will be noticed that a Constitution Bench of this Court in Indian 

Express Newspapers (Bombay) (P) Ltd. v. Union of India47 stated that it 

was settled law that subordinate legislation can be challenged on any of the 

grounds available for challenge against plenary legislation. This being the 
case, there is no rational distinction between the two types of legislation 

when it comes to this ground of challenge under Article 14. The test of 

manifest arbitrariness, therefore, as laid down in the aforesaid judgments 

would apply to invalidate legislation as well as subordinate legislation 

under Article 14. Manifest arbitrariness, therefore, must be something 

done by the legislature capriciously, irrationally and/or without adequate 

determining principle. Also, when something is done which is excessive 

and disproportionate, such legislation would be manifestly arbitrary. We 

47 (1985) 1 sec 641: 1985 sec (Tax) 121 

49 c2002) 2 sec 188 
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are, therefore, of the view that arbitrariness in the sense of manifest 

arbitrariness as pointed out by us above would apply to negate legislation 

as well under Article 14." 

This judgment has since been followed in Gopal ]ha v. Supreme Court 

of lndia50 (at para 27); Indian Young Lawyers Assn. v. State of Kerala51 ; 

Joseph Shine v. Union of lndia52 (at paras 103, 164, 166); K.S. Puttaswamy 

(Aadhaar-5 J.) v. Union of lndia53 (at paras 104, 105, 474, 911, 1418-20); 

Navtej Singh Johar v. Union of lndia54 (at paras 253, 353, 411, 637.9); Lok 

Prahari v. State of U.P. 55 (at para 35); and Nikesh Tarachand Shah v. Union 

of lndia56 (at para 23). 

39. Sections 5(7) and 5(8) of the Code define "financial creditor" and 

"financial debt" as follows: 

"5. Definitions.-In this Part, unless the context otherwise requires-

* * * 
(7) "financial creditor" means any person to whom a financial 

debt is owed and includes a person to whom such debt has been legally 

assigned or transferred to; 

(8) "financial debt" means a debt along with interest, if any, which 

a 

b 

C 

is disbursed against the consideration for the time value of money and d 

includes-

(a) money borrowed against the payment of interest; 

(b) any amount raised by acceptance under any acceptance 

credit facility or its dematerialised equivalent; 

(c) any amount raised pursuant to any note purchase facility 

or the issue of bonds, notes, debentures, loan stock or any similar 

instrument; 

(d) the amount of any liability in respect of any lease or hire 

purchase contract which is deemed as a finance or capital lease 

under the Indian Accounting Standards or such other accounting 

standards as may be prescribed; 

(e) receivables sold or discounted other than any receivables 

sold on non-recourse basis; 

(f) any amount raised under any other transaction, including 

any forward sale or purchase agreement, having the commercial 

effect of a borrowing; 

Explanation.-For the purposes of this sub-clause-

50 (2019) 13 SCC 161 : 2018 SCC OnLine SC 2197 

51 2018 SCC OnLine SC 1690 

52 (2019) 3 sec 39 

53 (2019) 1 sec 1 

54 (2018) 10 sec 1 : (2019) 1 sec (Cri) 1 

55 (2018) 6 sec 1 : (2018) 3 sec (Civ) 389: (2018) 3 sec (Cri) 73: (2018) 2 sec (L&S) 162 

56 (2018) 11 sec 1 : (2018) 2 sec (Cri) 302 
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(i) any amount raised from an allottee under a real 

estate project shall be deemed to be an amount having the 

commercial effect of a borrowing; and 

(ii) the expressions, "allottee" and "real estate project" 

shall have the meanings respectively assigned to them in 

clauses (d) and (zn) of Section 2 of the Real Estate (Regulation 

and Development) Act, 2016 (16 of2016); 

(g) any derivative transaction entered into in connection with 

protection against or benefit from fluctuation in any rate or price 

and for calculating the value of any derivative transaction, only the 

market value of such transaction shall be taken into account; 

(h) any counter-indemnity obligation in respect of a guarantee, 

indemnity, bond, documentary letter of credit or any other 

instrument issued by a bank or :financial institution; 

(i) the amount of any liability in respect of any of the guarantee 

or indemnity for any of the items referred to in sub-clauses (a) to 

(h) of this clause;" 

40. Section 5(20) defines "operational creditor" as follows: 

"5. Definitions.-In this Part, unless the context otherwise requires-

* * * 
(20) "operational creditor" means a person to whom an operational 

debt is owed and includes any person to whom such debt has been legally 

assigned or transferred;" 

41. Section 7 of the Code states: 

"7. Initiation of corporate insolvency resolution process by financial 

creditor.-(1) A financial creditor either by itself or jointly with other financial 

creditors, or any other person on behalf of the financial creditor, as may be 

notified by the Central Government, may file an application for initiating 

corporate insolvency resolution process against a corporate debtor before the 

adjudicating authority when a default has occurred. 

Explanation.-For the purposes of this sub-section, a default includes a 

default in respect of a financial debt owed not only to the applicant financial 

creditor but to any other financial creditor of the corporate debtor. 

(2) The financial creditor shall make an application under sub-section (1) 

in such form and manner and accompanied with such fee as may be prescribed. 

(3) The financial creditor shall, along with the application furnish-

(a) record of the default recorded with the information utility or such 

other record or evidence of default as may be specified; 

(b) the name of the resolution professional proposed to act as an 

interim resolution professional; and 

(c) any other information as may be specified by the Board. 

(4) The adjudicating authority shall, within fourteen days of the receipt of 

the application under sub-section (2), ascertain the existence of a default from 
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the records of an information utility or on the basis of other evidence furnished 
by the financial creditor under sub-section (3). 

(5) Where the adjudicating authority is satisfied that- a 

(a) a default has occurred and the application under sub-section (2) 

is complete, and there is no disciplinary proceedings pending against the 

proposed resolution professional, it may, by order, admit such application; 

or 

(b) default has not occurred or the application under sub-section (2) is 

incomplete or any disciplinary proceeding is pending against the proposed b 

resolution professional, it may, by order, reject such application: 

Provided that the adjudicating authority shall, before rejecting the 

application under clause (b) of sub-section (5), give a notice to the applicant to 

rectify the defect in his application within seven days of receipt of such notice 

from the adjudicating authority. 

(6) The corporate insolvency resolution process shall commence from the 

date of admission of the application under sub-section (5). 

(7) The adjudicating authority shall communicate-

(a) the order under clause (a) of sub-section (5) to the financial 

creditor and the corporate debtor; 

(b) the order under clause (b) of sub-section (5) to the financial 

creditor, within seven days of admission or rejection of such application, 

as the case may be." 

42. A perusal of the definition of "financial creditor" and "financial debt" 

makes it clear that a financial debt is a debt together with interest, if any, 

which is disbursed against the consideration for time value of money. It may 

further be money that is borrowed or raised in any of the manners prescribed in 

Section 5(8) or otherwise, as Section 5(8) is an inclusive definition. On the other 

hand, an "operational debt" would include a claim in respect of the provision 

of goods or services, including employment, or a debt in respect of payment 

of dues arising under any law and payable to the Government or any local 

authority. 

43. A financial creditor may trigger the Code either by itself or jointly 

with other financial creditors or such persons as may be notified by the Central 

Government when a "default" occurs. The Explanation to Section 7(1) also 

makes it clear that the Code may be triggered by such persons in respect 

of a default made to any other financial creditor of the corporate debtor, 

making it clear that once triggered, the resolution process under the Code is a 

collective proceeding in rem which seeks, in the first instance, to rehabilitate 

the corporate debtor. Under Section 7(4), the adjudicating authority shall, 

within the prescribed period, ascertain the existence of a default on the basis 

of evidence furnished by the financial creditor; and under Section 7(5), the 

adjudicating authority has to be satisfied that a default has occurred, when it 

may, by order, admit the application, or dismiss the application if such default 

has not occurred. On the other hand, under Sections 8 and 9, an operational 

creditor may, on the occurrence of a default, deliver a demand notice which 

must then be replied to within the specified period. What is important is that 
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at this stage, if an application is filed before the adjudicating authority for 

initiating the corporate insolvency resolution process, the corporate debtor can 

prove that the debt is disputed. When the debt is so disputed, such application 

would be rejected. 

44. The argument of the learned counsel on behalf of the petitioners is 

that in point of fact, there is no intelligible differentia having relation to the 

objects sought to be achieved by the Code between financial and operational 

creditors and indeed, nowhere in the world has this distinction been made. The 

BLRC Report presents what according to it is the rationale for the reason to 

differentiate between financial and operational creditors. The Report states as 

follows: 

"While both types of creditors can trigger the IRP under the Code, the 

evidence presented to trigger varies. Since financial creditors have electronic 

records of the liabilities filed in the Information Utilities of Section 4.3, 

incontrovertible event of default on any financial credit contract can be readily 

verifiable by accessing this system. The evidence submitted of default by the 
debtor to the operational creditor may be in either electronic or physical form, 

since all operational creditors may or may not have electronic filings of the 
debtors' liability. Till such time that the Information Utilities are ubiquitous, 

financial creditors may establish default in a manner similar to operational 

creditors." 

45. Similarly, the Insolvency and Bankruptcy Bill in the Notes on Clause 8 

states: 

"Clause 8 lays down the procedure for the initiation of the corporate 

insolvency resolution process by an operational creditor. This procedure 

differs from the procedure applicable to financial creditors as operational 

debts (such as trade debts, salary or wage claims) tend to be small 

amounts (in comparison to financial debts) or are recurring in nature and 

may not be accurately reflected on the records of information utilities 

at all times. The possibility of disputed debts in relation to operational 

creditors is also higher in comparison to financial creditors such as banks 

and financial institutions. Accordingly, the process for initiation of the 

insolvency resolution process differs for an operational creditor .... This 

ensures that operational creditors, whose debt claims are usually smaller, 

are not able to put the corporate debtor into the insolvency resolution 

process prematurely or initiate the process for extraneous considerations. 

It may also facilitate informal negotiations between such creditors and the 

corporate debtor, which may result in a restructuring of the debt outside 

the formal proceedings." 

46. However, the Insolvency Law Committee (ILC), in its Report of March 

2018 dealt with debenture-holders and fixed deposit-holders , who are also 

financial creditors, and are numerous. The Report then went on to state: 

"10.6. For certain securities, a trustee or an agent may already be 

appointed as per the terms of the security instrument. For example, a 

debenture trustee would be appointed if debentures exceeding 500 have 

been issued [Section 71(5), Companies Act, 2013] or if secured debentures 
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are issued [Rule 18(1)(c), Companies (Share Capital and Debenture) Rules, 

2014]. Such creditors may be represented through such pre-appointed 

trustees or agents. For other classes of creditors which exceed a certain 

threshold in number, like home buyers or security-holders for whom no 

trustee or agent has already been appointed under a debt instrument or 

otherwise, an insolvency professional (other than IRP) shall be appointed 

by NCLT on the request ofIRP. It is to be noted that as the agent or trustee or 

insolvency professional i.e. the authorised representative for the creditors 

discussed above and executors, guarantors, etc. as discussed in Para 9 of 

this Report, shall be a part of the CoC, they cannot be related parties to the 

corporate debtor in line with the spirit of proviso to Section 21(2). 

* * * 
10.8. In light of the deliberation above, the Committee felt that a 

mechanism requires to be provided in the Code to mandate representation 

in meetings of security-holders, deposit-holders, and all other classes of 

financial creditors which exceed a certain number, through an authorised 

representative. This can be done by adding a new provision to Section 21 

of the Code. Such a representative may either be a trustee or an agent 

appointed under the terms of the debt agreement of such creditors, 

otherwise an insolvency professional may be appointed by NCLT for each 

such class of financial creditors. Additionally, the representative shall act 

and attend the meetings on behalf of the respective class of financial 

creditors and shall vote on behalf of each of the financial creditors to the 

extent of the voting share of each such creditor, and as per their instructions. 

To ensure adequate representation by the authorised representative of 

the financial creditors, a specific provision laying down the rights and 

duties of such authorised representatives may be inserted. Further, the 

requisite threshold for the number of creditors and manner of voting may 

be specified by IBBI through regulations to enable efficient voting by the 

representative. Also, Regulation 25 may also be amended to enable voting 

through electronic means such as e-mail, to address any technical issues 

which may arise due to a large number of creditors voting at the same time." 

47. Given this Report, the Code was amended and Sections 21(6-A) and 

a 

b 

C 

d 

e 

21(6-B) were added, which are set out hereinbelow: f 

"21. Committee of Creditors .-(1)-(6) * * * 
(6-A) Where a financial debt-

(a) is in the form of securities or deposits and the terms of the financial 

debt provide for appointment of a trustee or agent to act as authorised 

representative for all the financial creditors, such trustee or agent shall act g 
on behalf of such financial creditors; 

(b) is owed to a class of creditors exceeding the number as may 

be specified, other than the creditors covered under clause (a) or sub

section ( 6), the interim resolution professional shall make an application 

to the adjudicating authority along with the list of all financial creditors, 

containing the name of an insolvency professional, other than the interim h 
resolution professional, to act as their authorised representative who shall 
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be appointed by the adjudicating authority prior to the first meeting of the 

Committee of Creditors; 

(c) is represented by a guardian, executor or administrator, such 

person shall act as authorised representative on behalf of such financial 

creditors, 

and such authorised representative under clause (a) or clause (b) or clause (c) 

shall attend the meetings of the Committee of Creditors, and vote on behalf of 

each financial creditor to the extent of his voting share. 

(6-B) The remuneration payable to the authorised representative-

(i) under clauses (a) and (c) of sub-section (6-A), if any, shall be as 

per the terms of the financial debt or the relevant documentation; and 

(ii) under clause (b) of sub-section (6-A) shall be as specified which 

shall form part of the insolvency resolution process costs." 

48. Also, Regulations 16-A and 16-B of the Insolvency and Bankruptcy 

Board of India (Insolvency Resolution Process for Corporate Persons) 

Regulations, 2016 (the CIRP Regulations) were added, with effect from 

4-7-2018, as follows: 

"16-A. Authorised representative.-(!) The interim resolution 

professional shall select the insolvency professional, who is the choice of the 

highest number of financial creditors in the class in Form CA received under 

sub-regulation (1) of Regulation 12, to act as the authorised representative of 

the creditors of the respective class: 

Provided that the choice for an insolvency professional to act as authorised 

representative in Form CA received under sub-regulation (2) of Regulation 12 

shall not be considered. 

(2) The interim resolution professional shall apply to the adjudicating 

authority for appointment of the authorised representatives selected under sub

regulation (1) within two days of the verification of claims received under sub

regulation (1) of Regulation 12. 

(3) Any delay in appointment of the authorised representative for any class 

of creditors shall not affect the validity of any decision taken by the committee. 

f (4) The interim resolution professional shall provide the list of creditors 

in each class to the respective authorised representative appointed by the 

adjudicating authority. 

(5) The interim resolution professional or the resolution professional, as 

the case may be, shall provide an updated list of creditors in each class to the 

respective authorised representative as and when the list is updated. 

g Clarification: The authorised representative shall have no role in receipt 

or verification of claims of creditors of the class he represents. 

(6) The interim resolution professional or the resolution professional, as 

the case may be, shall provide electronic means of communication between 

the authorised representative and the creditors in the class. 

(7) The voting share of a creditor in a class shall be in proportion to the 

h financial debt which includes an interest at the rate of eight per cent per annum 

unless a different rate has been agreed to between the parties. 
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(8) The authorised representative of creditors in a class shall be entitled to 

receive fee for every meeting of the committee attended by him in the following 
manner, namely: 

Number of creditors in the class : Fee per meeting of the committee (Rs) i 
: 10-100 : 15,000 : 

1 101-1000 ! 20,000 1 
, .................................................................................................................................................................................................................................................................. t 

i More than 1000 : 25,000 i 
• .......................................................................... .t ........................................................................ • 

(9) The authorised representative shall circulate the agenda to creditors in 

a class and announce the voting window at least twenty-four hours before the 

window opens for voting instructions and keep the voting window open for at 
least twelve hours. 

16-B. Committee with only creditors in a class.-Where the corporate 

debtor has only creditors in a class and no other financial creditor eligible 
to join the committee, the committee shall consist of only the authorised 
representative( s)." 

49. It is obvious that debenture-holders and persons with home loans may 

be numerous and, therefore, have been statutorily dealt with by the aforesaid 

change made in the Code as well as the Regulations. However, as a general rule, 

it is correct to say that financial creditors, which involve banks and financial 

institutions, would certainly be smaller in number than operational creditors of 
a corporate debtor. 

50. According to us, it is clear that most financial creditors, particularly 
banks and financial institutions, are secured creditors whereas most operational 

creditors are unsecured, payments for goods and services as well as payments 

to workers not being secured by mortgaged documents and the like. The 

distinction between secured and unsecured creditors is a distinction which has 

obtained since the earliest of the Companies Acts both in the United Kingdom 

and in this country. Apart from the above, the nature of loan agreements 

with financial creditors is different from contracts with operational creditors 

for supplying goods and services. Financial creditors generally lend finance 

on a term loan or for working capital that enables the corporate debtor to 

either set up and/or operate its business. On the other hand, contracts with 

operational creditors are relatable to supply of goods and services in the 

operation of business. Financial contracts generally involve large sums of 
money. By way of contrast, operational contracts have dues whose quantum is 

generally less. In the running of a business, operational creditors can be many 

as opposed to financial creditors, who lend finance for the set-up or working 

of business. Also, financial creditors have specified repayment schedules, 

and defaults entitle financial creditors to recall a loan in totality. Contracts 

with operational creditors do not have any such stipulations. Also, the forum 

in which dispute resolution takes place is completely different. Contracts 

with operational creditors can and do have arbitration clauses where dispute 

resolution is done privately. Operational debts also tend to be recurring in 

nature and the possibility of genuine disputes in case of operational debts is 

much higher when compared to financial debts. A simple example will suffice. 

Goods that are supplied may be substandard. Services that are provided may be 
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substandard. Goods may not have been supplied at all. All these qua operational 

debts are matters to be proved in arbitration or in the courts of law. On the 

other hand, financial debts made to banks and financial institutions are well 

documented and defaults made are easily verifiable. 

51. Most importantly, financial creditors are, from the very beginning, 

involved with assessing the viability of the corporate debtor. They can, and 

therefore do, engage in restructuring of the loan as well as reorganisation of 

the corporate debtor's business when there is financial stress, which are things 

operational creditors do not and cannot do. Thus, preserving the corporate 
debtor as a going concern, while ensuring maximum recovery for all creditors 

being the objective of the Code, financial creditors are clearly different from 

operational creditors and therefore, there is obviously an intelligible differentia 

between the two which has a direct relation to the objects sought to be achieved 

by the Code. 

c Notice, hearing and set-off or counterclaim qua financial debts 

d 

e 

f 

g 

h 

52. This Court, in lnnoventive lndustries6 stated as follows: (SCC 

pp. 437-39, paras 27-30) 

"27. The scheme of the Code is to ensure that when a default takes 

place, in the sense that a debt becomes due and is not paid, the insolvency 

resolution process begins. Default is defined in Section 3(12) in very wide 

terms as meaning non-payment of a debt once it becomes due and payable, 

which includes non-payment of even part thereof or an instalment amount. 

For the meaning of "debt", we have to go to Section 3(11), which in 

turn tells us that a debt means a liability or obligation in respect of a 

"claim" and for the meaning of "claim", we have to go back to Section 3(6) 

which defines "claim" to mean a right to payment even if it is disputed. 

The Code gets triggered the moment default is of rupees one lakh or 

more (Section 4). The corporate insolvency resolution process may be 

triggered by the corporate debtor itself or a financial creditor or operational 
creditor. A distinction is made by the Code between debts owed to financial 

creditors and operational creditors. A financial creditor has been defined 

under Section 5(7) as a person to whom a financial debt is owed and a 

financial debt is defined in Section 5(8) to mean a debt which is disbursed 

against consideration for the time value of money. As opposed to this, an 

operational creditor means a person to whom an operational debt is owed 

and an operational debt under Section 5(21) means a claim in respect of 

provision of goods or services. 

28. When it comes to a financial creditor triggering the process, 

Section 7 becomes relevant. Under the Explanation to Section 7(1), a 

default is in respect of a financial debt owed to any financial creditor of 

the corporate debtor-it need not be a debt owed to the applicant financial 

creditor. Under Section 7(2), an application is to be made under sub

section (1) in such form and manner as is prescribed, which takes us to 

the Insolvency and Bankruptcy (Application to Adjudicating Authority) 

Rules, 2016. Under Rule 4, the application is made by a financial creditor in 

6 Innoventive Industries Ltd. v. ICICI Bank, (2018) 1 SCC 407: (2018) 1 SCC (Civ) 356 
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Form 1 accompanied by documents and records required therein. Form 1 is 

a detailed form in 5 parts, which requires particulars of the applicant in Part 

I, particulars of the corporate debtor in Part II, particulars of the proposed 

interim resolution professional in Part III , particulars of the financial debt 

in Part IV and documents, records and evidence of default in Part V. 

Under Rule 4(3), the applicant is to dispatch a copy of the application 

filed with the adjudicating authority by registered post or speed post to 
the registered office of the corporate debtor. The speed, within which the 

adjudicating authority is to ascertain the existence of a default from the 

records of the information utility or on the basis of evidence furnished 

by the financial creditor, is important. This it must do within 14 days of 

the receipt of the application. It is at the stage of Section 7(5), where the 

adjudicating authority is to be satisfied that a default has occurred, that 

the corporate debtor is entitled to point out that a default has not occurred 

in the sense that the "debt", which may also include a disputed claim, is 

not due. A debt may not be due if it is not payable in law or in fact. The 

moment the adjudicating authority is satisfied that a default has occurred, 

the application must be admitted unless it is incomplete , in which case 

it may give notice to the applicant to rectify the defect within 7 days 
of receipt of a notice from the adjudicating authority. Under sub-section 

(7), the adjudicating authority shall then communicate the order passed to 

the financial creditor and corporate debtor within 7 days of admission or 

rejection of such application, as the case may be. 

29. The scheme of Section 7 stands in contrast with the scheme under 

Section 8 where an operational creditor is, on the occurrence of a default, 

to first deliver a demand notice of the unpaid debt to the operational debtor 

in the manner provided in Section 8(1) of the Code. Under Section 8(2), the 

corporate debtor can, within a period of 10 days of receipt of the demand 

notice or copy of the invoice mentioned in sub-section (1 ), bring to the 

notice of the operational creditor the existence of a dispute or the record 

of the pendency of a suit or arbitration proceedings, which is pre-existing 

-i.e. before such notice or invoice was received by the corporate debtor. 

The moment there is existence of such a dispute, the operational creditor 

gets out of the clutches of the Code. 

30. On the other hand, as we have seen, in the case of a corporate 

debtor who commits a default of a financial debt, the adjudicating authority 

has merely to see the records of the information utility or other evidence 

produced by the financial creditor to satisfy itself that a default has 

occurred. It is of no matter that the debt is disputed so long as the debt is 
"due" i.e. payable unless interdicted by some law or has not yet become 

due in the sense that it is payable at some future date. It is only when this is 

proved to the satisfaction of the adjudicating authority that the adjudicating 

authority may reject an application and not otherwise." 

53. Section 3(9)(c) read with Section 214(e) of the Code are important and 
are set out as under: 

"3. Definitions.-In this Code, unless the context otherwise requires-

* * * 
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(9) "core services" means services rendered by an information 

utility for-

* * * 
(c) authenticating and verifying the financial information submitted 

by a person; and 

* * * 
214. Obligations of information utility .-For the purposes of providing 

core services to any person, every information utility shall-

* * * 
(e) get the information received from various persons authenticated 

by all concerned parties before storing such information;" 

54. It is clear from these sections that information in respect of debts 

incurred by financial debtors is easily available through information utilities 

which, under the Insolvency and Bankruptcy Board of India (Information 

Utilities) Regulations, 2017 (Information Utilities Regulations), are to satisfy 

themselves that information provided as to the debt is accurate. This is done 

by giving notice to the corporate debtor who then has an opportunity to correct 

such information. 

55. Apart from the record maintained by such utility, Form I appended to 

the Insolvency and Bankruptcy (Application to Adjudicating Authority) Rules, 

2016, makes it clear that the following are other sources which evidence a 

financial debt: 

(a) Particulars of security held, if any, the date of its creation, its estimated 

value as per the creditor; 

(b) Certificate of registration of charge issued by the Registrar of 

Companies (if the corporate debtor is a company); 

(c) Order of a court, tribunal or arbitral panel adjudicating on the default; 

(d) Record of default with the information utility; 

(e) Details of succession certificate, or probate of a will, or letter of 

administration, or court decree (as may be applicable), under the Indian 

Succession Act, 1925; 

(j) The latest and complete copy of the financial contract reflecting all 
amendments and waivers to date; 

(g) A record of default as available with any credit information company; 

(h) Copies of entries in a bankers book in accordance with the Bankers 

Books Evidence Act, 1891. 

56. Rule 4(3) of the aforesaid Rules states as follows: 

"4.Application by financial creditor.-(1)-(2) * * * 
(3) The applicant shall dispatch forthwith, a copy of the application 

filed with the adjudicating authority, by registered post or speed post to the 

registered office of the corporate debtor." 
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57. Section 420 of the Companies Act, 2013 states as follows: 

"420. Orders of Tribunal.-(1) The Tribunal may, after giving the parties 

to any proceeding before it, a reasonable opportunity of being heard, pass such a 
orders thereon as it thinks fit. 

(2) The Tribunal may, at any time within two years from the date of the 

order, with a view to rectifying any mistake apparent from the record, amend 

any order passed by it, and shall make such amendment, if the mistake is 

brought to its notice by the parties: 

Provided that no such amendment shall be made in respect of any order b 

against which an appeal has been preferred under this Act. 

(3) The Tribunal shall send a copy of every order passed under this section 

to all the parties concerned." 

58. Rules 11, 34 and 37 of the National Company Law Tribunal Rules, 

2016 (NCLT Rules) state as follows: 

"11. Inherent powers.-Nothing in these Rules shall be deemed to limit 

or otherwise affect the inherent powers of the Tribunal to make such orders 

as may be necessary for meeting the ends of justice or to prevent abuse of the 

process of the Tribunal. 

* * * 
34. General procedure.-(1) In a situation not provided for in these 

Rules, the Tribunal may, for reasons to be recorded in writing, determine the 

procedure in a particular case in accordance with the principles of natural 

justice. 

(2) The general heading in all proceedings before the Tribunal, in all 

advertisements and notices shall be in Form No. NCLT 4. 

(3) Every petition or application or reference shall be filed in form as 

provided in Form No. NCLT 1 with attachments thereto accompanied by Form 

No. NCLT 2 and in case of an interlocutory application, the same shall be filed 

in Form No. NCLT 1 accompanied by such attachments thereto along with 

Form No. NCLT 3. 

( 4) Every petition or application including interlocutory application shall 

be verified by an affidavit in Form No. NCLT 6. Notice to be issued by the 

Tribunal to the opposite party shall be in Form NCLT 5. 

* * * 
37. Notice to Opposite Party.-(1) The Tribunal shall issue notice to 

the respondent to show cause against the application or petition on a date of 

hearing to be specified in the notice. Such notice in Form No. NCLT 5 shall 

be accompanied by a copy of the application with supporting documents. 

(2) If the respondent does not appear on the date specified in the notice in 

Form No. NCLT 5, the Tribunal, after according reasonable opportunity to the 

respondent, shall forthwith proceed ex parte to dispose of the application. 

(3) If the respondent contests to the notice received under sub-rule (1), 

it may, either in person or through an authorised representative, file a reply 

accompanied with an affidavit and along with copies of such documents on 

which it relies, with an advance service to the petitioner or applicant, to the 
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Registry before the date of hearing and such reply and copies of documents 

shall form part of the record." 

A conjoint reading of all these Rules makes it clear that at the stage of 

the adjudicating authority's satisfaction under Section 7(5) of the Code, the 

corporate debtor is served with a copy of the application filed with the 

adjudicating authority and has the opportunity to file a reply before the said 

authority and be heard by the said authority before an order is made admitting 

the said application. 

59. What is also of relevance is that in order to protect the corporate debtor 

from being dragged into the corporate insolvency resolution process mala fide, 

the Code prescribes penalties. Thus, Section 65 of the Code reads as follows: 

"65. Fraudulent or malicious initiation of proceedings.-(!) If, any 

person initiates the insolvency resolution process or liquidation proceedings 

fraudulently or with malicious intent for any purpose other than for the 

resolution of insolvency, or liquidation, as the case may be, the adjudicating 

authority may impose upon such person a penalty which shall not be less than 

one lakh rupees, but may extend to one crore rupees. 

(2) If, any person initiates voluntary liquidation proceedings with the 

intent to defraud any person, the adjudicating authority may impose upon such 

person a penalty which shall not be less than one lakh rupees but may extend 

to one crore rupees." 

60. Also, punishment is prescribed under Section 75 for furnishing false 

information in an application made by a financial creditor which further deters a 

financial creditor from wrongly invoking the provisions of Section 7. Section 7 5 

reads as under: 

"75. Punishment for false information furnished in application.

Where any person furnishes information in the application made under 

Section 7, which is false in material particulars, knowing it to be false or omits 

any material fact, knowing it to be material, such person shall be punishable 

with fine which shall not be less than one lakh rupees, but may extend to one 

crore rupees." 

61. Insofar as set-off and counterclaim is concerned, a set-off of amounts 

due from financial creditors is a rarity. Usually, financial debts point only in 

one way-amounts lent have to be repaid. However, it is not as if a legitimate 

set-off is not to be considered at all. Such set-off may be considered at the 

stage of filing of proof of claims during the resolution process by the resolution 

professional, his decision being subject to challenge before the adjudicating 

authority under Section 60. 

62. Section 60(5)(c) reads as follows: 

"60. Adjudicating authority for corporate persons.-( 1 )-( 4) * * * 
(5) Notwithstanding anything to the contrary contained in any other law 

for the time being in force, the National Company Law Tribunal shall have 

jurisdiction to entertain or dispose of-

* * * 
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(c) any question of priorities or any question of law or facts, arising 

out of or in relation to the insolvency resolution or liquidation proceedings 

of the corporate debtor or corporate person under this Code." 

63. Equally, counterclaims, by their very definition, are independent rights 

which are not taken away by the Code but are preserved for the stage of 

admission of claims during the resolution plan. Also, there is nothing in the 

Code which interdicts the corporate debtor from pursuing such counterclaims 

in other judicial fora. Form C dealing with submission of claims by financial 

creditors in the CIRP Regulations states thus: 

"FORM C 

SUBMISSION OF CLAIM BY FINANCIAL CREDITORS 

[Under Regulation 8 of the Insolvency and Bankruptcy Board of India 

(Insolvency Resolution Process for Corporate Persons) Regulations, 2016] 

[Date] 

From 

[Name and address of the financial creditor, including address of its registered 

office and principal office] 

To 

The Interim Resolution Professional/Resolution Professional, 

[Name of the Insolvency Resolution Professional/Resolution Professional] 

[Address as set out in public announcement] 

Subject: Submission of claim and proof of claim. 

Madam/Sir, 

[Name of the financial creditor], hereby submits this claim in respect of 

the corporate insolvency resolution process of [name of corporate debtor]. The 

a 

b 

C 

d 

details for the same are set out below: e 

Relevant Particulars 

: : Name of the financial creditor : : 
s .............................. s .......................................................................................... , ................... • 

i i Identification number of the financial creditor i i 
i i (If an incorporated body, provide identification i i 
i i number and proof of incorporation. If a partnership i i 
i i or individual provide identification records* of all i i f 

i i the partners or the individual) i i 
i i Address and email address of the financial creditor i i 
j j for correspondence i i 
i i Total amount of claim i i 
i i (including any interest as at the insolvency i i 
i )commencement date) i i g 
i i Details of documents by reference to which the debt i i 
i i can be substantiated i i 
i i Details of how and when debt incurred i i 
( )Details of any mutual credit, mutual debts, or other i i 
i i mutual dealings between the corporate debtor and i i 
i i the creditor which may be set-off against the claim i i 
i i Details of any security held, the value of the security, i i h 

i i and the date it was given i i ............................................................................................................. ···············••·· 
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! ! Details of the bank account to which the amount ! i 
i i of the claim or any part thereof can be transferred i i 
i i pursuant to a resolution plan i i 
! ! List of documents attached to this claim in order to l i 
i )prove the existence and non-payment of claim due i i 
i i to the financial creditor i i 
! (Signature of financial creditor or person authorised to act on his behalf) i 
i [Please enclose the authority if this is being submitted on behalf of the i 
i financial creditor] i 
: Name in BLOCK LETTERS : 

1 Position with or in relation to creditor i 
1 Address. of person. signing ...............................................................•................. i 

75 

*PAN number, passport, AADHAAR Card or the identity card issued by the 

Election Commission of India. 

DECLARATION 

I, [Name of claimant], currently residing at [insert address], do hereby 

declare and state as follows: 

1. [Name of corporate debtor], the corporate debtor was, at the 

insolvency commencement date, being the ... day of ... 20 ... , actually 

indebted to me for a sum of Rs [insert amount of claim]. 

2. In respect of my claim of the said sum or any part thereof, I have 

relied on the documents specified below: 

[Please list the documents relied on as evidence of claim]. 

3. The said documents are true, valid and genuine to the best of my 

knowledge, the information and belief and no material facts have been 

concealed therefrom. 

4. In respect of the said sum or any part thereof, neither I, nor any 

person, by my order, to my knowledge or belief, for my use, had or 

received any manner of satisfaction or security whatsoever, save and 

except the following: 

[Please state details of any mutual credit, mutual debts, or other 

mutual dealings between the corporate debtor and the creditor which may 

be set off against the claim]. 

5. I am/I am not a related party of the corporate debtor, as defined 

under Section 5(24) of the Code. 

6. I am eligible to join Committee of Creditors by virtue of proviso to 

Section 21(2) of the Code even though I am a related party of the corporate 

debtor. 

Date: 

Place: 

(Signature of the claimant) 

VERIFICATION 

I, [Name] the claimant hereinabove, do hereby verify that the contents of 

h this proof of claim are true and correct to my knowledge and belief and no 

material fact has been concealed therefrom. 
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Verified at ... on this ... day of ... , 20 ... 

(2019) 4 sec 

(Signature of claimant) 

[Note: In the case of company or limited liability partnership, the a 
declaration and verification shall be made by the Director/manager/secretary/ 

designated partner and in the case of other entities, an officer authorised for 

the purpose by the entity.]" 

64. The trigger for a financial creditor's application is non-payment of dues 

when they arise under loan agreements. It is for this reason that Section 433(e) 

of the Companies Act, 1956 has been repealed by the Code and a change in b 

approach has been brought about. Legislative policy now is to move away from 

the concept of "inability to pay debts" to "determination of default". The said 

shift enables the financial creditor to prove, based upon solid documentary 

evidence, that there was an obligation to pay the debt and that the debtor has 

failed in such obligation. Four policy reasons have been stated by the learned 

Solicitor General for this shift in legislative policy: c 

64.1. First is predictability and certainty. 

64.2. Secondly, the paramount interest to be safeguarded is that of the 

corporate debtor and admission into the insolvency resolution process does not 

prejudice such interest but, in fact, protects it. 

64.3. Thirdly, in a situation of financial stress, the cause of default is 

not relevant; protecting the economic interest of the corporate debtor is more d 

relevant. 

64.4. Fourthly, the trigger that would lead to liquidation can only be upon 

failure of the resolution process. 

65. In this context, it is important to differentiate between "claim", "debt" 

and "default". Each of these terms is separately defined as follows: 

"3. Definitions.-In this Code, unless the context otherwise requires- e 

* * * 
(6) "claim" means-

(a) a right to payment, whether or not such right is reduced 

to judgment, fixed, disputed, undisputed, legal, equitable, secured or 

unsecured; f 

(b) right to remedy for breach of contract under any law for the time 

being in force, if such breach gives rise to a right to payment, whether 

or not such right is reduced to judgment, fixed, matured, unmatured, 

disputed, undisputed, secured or unsecured; 

* * * 
(11) "debt" means a liability or obligation in respect of a claim which is 

due from any person and includes a financial debt and operational debt; 

(12) "default" means non-payment of debt when whole or any part or 

instalment of the amount of debt has become due and payable and is not paid 

by the debtor or the corporate debtor, as the case may be;" 

Whereas a "claim" gives rise to a "debt" only when it becomes "due", a 

"default" occurs only when a "debt" becomes "due and payable" and is not 

g 

h 
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paid by the debtor. It is for this reason that a :financial creditor has to prove 

"default" as opposed to an operational creditor who merely "claims" a right to 

payment of a liability or obligation in respect of a debt which may be due. When 

this aspect is borne in mind, the differentiation in the triggering of insolvency 

resolution process by :financial creditors under Section 7 and by operational 

creditors under Sections 8 and 9 of the Code becomes clear. 

Sections 21 and 24 and Article 14: operational creditors have no vote in the 

Committee of Creditors 

66. Section 21 of the Code reads as follows: 

"21. Committee of Creditors.-(1) The interim resolution professional 

shall after collation of all claims received against the corporate debtor and 

determination of the financial position of the corporate debtor, constitute a 

Committee of Creditors. 

(2) The Committee of Creditors shall comprise all financial creditors of 

the corporate debtor: 

Provided that a financial creditor or the authorised representative of the 

financial creditor referred to in sub-section (6) or sub-section (6-A) or sub

section (5) of Section 24, if it is a related party of the corporate debtor, shall 

not have any right of representation, participation or voting in a meeting of the 

Committee of Creditors: 

Provided further that the first proviso shall not apply to a financial creditor, 

regulated by a financial sector regulator, if it is a related party of the corporate 

debtor solely on account of conversion or substitution of debt into equity 

shares or instruments convertible into equity shares, prior to the insolvency 

commencement date. 

(3) Subject to sub-sections (6) and (6-A), where the corporate debtor owes 

financial debts to two or more financial creditors as part of a consortium or 

agreement, each such financial creditor shall be part of the Committee of 

Creditors and their voting share shall be determined on the basis of the financial 

debts owed to them. 

( 4) Where any person is a financial creditor as well as an operational 

creditor-

(a) such person shall be a financial creditor to the extent of the 

financial debt owed by the corporate debtor, and shall be included in the 

Committee of Creditors, with voting share proportionate to the extent of 

financial debts owed to such creditor; 

(b) such person shall be considered to be an operational creditor to 

the extent of the operational debt owed by the corporate debtor to such 

creditor. 

(5) Where an operational creditor has assigned or legally transferred any 

operational debt to a financial creditor, the assignee or transferee shall be 

considered as an operational creditor to the extent of such assignment or legal 

transfer. 
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(6) Where the terms of the financial debt extended as part of a consortium 

arrangement or syndicated facility provide for a single trustee or agent to act 

for all financial creditors, each financial creditor may-

(a) authorise the trustee or agent to act on his behalf in the Committee 

of Creditors to the extent of his voting share; 

(b) represent himself in the Committee of Creditors to the extent of 

his voting share; 

(c) appoint an insolvency professional (other than the resolution 

professional) at his own cost to represent himself in the Committee of 

Creditors to the extent of his voting share; or 

(d) exercise his right to vote to the extent of his voting share with one 

or more financial creditors jointly or severally. 

(6-A) Where a financial debt-

(a) is in the form of securities or deposits and the terms of the financial 

debt provide for appointment of a trustee or agent to act as authorised 

representative for all the financial creditors, such trustee or agent shall act 

on behalf of such financial creditors; 

(b) is owed to a class of creditors exceeding the number as may 

be specified, other than the creditors covered under clause (a) or sub

section ( 6), the interim resolution professional shall make an application 

to the adjudicating authority along with the list of all financial creditors, 

containing the name of an insolvency professional, other than the interim 

resolution professional, to act as their authorised representative who shall 

be appointed by the adjudicating authority prior to the first meeting of the 

Committee of Creditors; 

(c) is represented by a guardian, executor or administrator, such 

person shall act as authorised representative on behalf of such financial 

creditors, 

and such authorised representative under clause (a) or clause (b) or clause (c) 

shall attend the meetings of the Committee of Creditors, and vote on behalf of 

each financial creditor to the extent of his voting share. 

a 

b 

C 

d 

e 

(6-B) The remuneration payable to the authorised representative- f 

(i) under clauses (a) and (c) of sub-section (6-A), if any, shall be as 

per the terms of the financial debt or the relevant documentation; and 

(ii) under clause (b) of sub-section (6-A) shall be as specified which 

shall form part of the insolvency resolution process costs. 

(7) The Board may specify the manner of voting and the determining of 

the voting share in respect of financial debts covered under sub-sections (6) g 
and (6-A). 

(8) Save as otherwise provided in this Code, all decisions of the Committee 

of Creditors shall be taken by a vote of not less than fifty-one per cent of voting 

share of the financial creditors: 

Provided that where a corporate debtor does not have any financial 

creditors, the Committee of Creditors shall be constituted and shall comprise 

of such persons to exercise such functions in such manner as may be specified. 

h 
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(9) The Committee of Creditors shall have the right to require the 

resolution professional to furnish any financial information in relation to 

the corporate debtor at any time during the corporate insolvency resolution 

process. 

(10) The resolution professional shall make available any financial 

information so required by the Committee of Creditors under sub-section (9) 

within a period of seven days of such requisition." 

67. Sections 24(3), 24(4) and 28, which are also material, read as follows: 

"24. Meeting of Committee of Creditors .-(1)-(2) * * * 
(3) The resolution professional shall give notice of each meeting of the 

Committee of Creditors to-

( a) members of Committee of Creditors, including the authorised 

representatives referred to in sub-sections (6) and (6-A) of Section 21 and 

sub-section (5); 

(b) members of the suspended Board of Directors or the partners of 

the corporate persons, as the case may be; 

(c) operational creditors or their representatives if the amount of their 

aggregate dues is not less than ten per cent of the debt. 

(4) The Directors, partners and one representative of operational creditors, 

d as referred to in sub-section (3), may attend the meetings of Committee of 

Creditors, but shall not have any right to vote in such meetings: 

e 

f 

g 

h 

Provided that the absence of any such Director, partner or representative 

of operational creditors, as the case may be, shall not invalidate proceedings 

of such meeting. 

* * * 
28. Approval of Committee of Creditors for certain actions.-(1) 

Notwithstanding anything contained in any other law for the time being in 

force, the resolution professional, during the corporate insolvency resolution 

process, shall not take any of the following actions without the prior approval 

of the Committee of Creditors, namely-

(a) raise any interim finance in excess of the amount as may be decided 

by the Committee of Creditors in their meeting; 

(b) create any security interest over the assets of the corporate debtor; 

(c) change the capital structure of the corporate debtor, including by 

way of issuance of additional securities, creating a new class of securities 

or buying back or redemption of issued securities in case the corporate 

debtor is a company; 

(d) record any change in the ownership interest of the corporate 

debtor; 

(e) give instructions to financial institutions maintaining accounts of 

the corporate debtor for a debit transaction from any such accounts in 

excess of the amount as may be decided by the Committee of Creditors 

in their meeting; 

(j) undertake any related party transaction; 
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(g) amend any constitutional documents of the corporate debtor; 

(h) delegate its authority to any other person; 

(i) dispose of or permit the disposal of shares of any shareholder of 

the corporate debtor or their nominees to third parties; 

(j) make any change in the management of the corporate debtor or its 

subsidiary; 

(k) transfer rights or financial debts or operational debts under 

material contracts otherwise than in the ordinary course of business; 

(l) make changes in the appointment or terms of contract of such 

personnel as specified by the Committee of Creditors; or 

(m) make changes in the appointment or terms of contract of statutory 

auditors or internal auditors of the corporate debtor. 

(2) The resolution professional shall convene a meeting of the Committee 

of Creditors and seek the vote of the creditors prior to taking any of the actions 

under sub-section (1). 

(3) No action under sub-section (1) shall be approved by the Committee of 

Creditors unless approved by a vote of sixty-six per cent of the voting shares. 

(4) Where any action under sub-section (1) is taken by the resolution 

professional without seeking the approval of the Committee of Creditors in the 

manner as required in this section, such action shall be void. 

(5) The Committee of Creditors may report the actions of the resolution 

professional under sub-section (4) to the Board for taking necessary actions 

against him under this Code. Approval of Committee of Creditors for certain 

actions." 

68. In this regard, the BLRC Report states: 

a 

b 

C 

d 

"The Creditors Committee will have the power to decide the final solution e 

by majority vote in the negotiations. The majority vote requires more than or 

equal to 7 5 per cent of the Creditors Committee by weight of the total financial 

liabilities .... The Committee deliberated on who should be on the Creditors 

Committee, given the power of the Creditors Committee to ultimately keep the 

entity as a going concern or liquidate it. The Committee reasoned that members 

of the Creditors Committee have to be creditors both with the capability to f 

assess viability, as well as to be willing to modify terms of existing liabilities 

in negotiations. Typically, operational creditors are neither able to decide 

on matters regarding the insolvency of the entity, nor willing to take the 

risk of postponing payments for better future prospects for the entity. The 

Committee concluded that, for the process to be rapid and efficient, the Code 

will provide that the Creditors Committee should be restricted to only the 

financial creditors. g 

* * * 
The second is that any proposed solution must explicitly account for the 

IRP costs and the liabilities of the operational creditors within a reasonable 

period from the approval of the solution if it is approved. The Committee 

argues that there must be a counterbalance to operational creditors not having 

a vote on the Creditors Committee. Thus, they concluded that the dues of the 

operational creditors must have priority in being paid as an explicit part of the 

h 
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proposed solution. This must be ensured by the RP in evaluating a proposal 

before bringing it to the Creditors Committee. If there is ambiguity about the 

coverage of the liability in the information memorandum that the RP presents 

to garner solutions, then the RP must ensure that this is clearly stated and 

accounted for in the proposed solution." 

69. The Joint Parliamentary Committee Report of April 2016 (the Joint 

Parliamentary Committee Report) on the Insolvency and Bankruptcy Code 

also agreed with these observations but modified Section 24 so as to permit 

operational creditors to be present at the meetings of the Committee of 

Creditors, albeit without voting rights, if operational creditors aggregate to 10% 

or more of the total debts owed by the corporate debtor. 

70. The Joint Parliamentary Committee Report also opined as follows: 

"21. Role of Operational Creditors - Clause 24 

Some of the stakeholders in the memorandum/views furnished before the 

c Committee were of the opinion that whereas operational creditor has right 

to make application for initiation of corporate insolvency resolution process, 

operational creditors like workmen, employees, suppliers have not been given 

any representation in the Committee of Creditors which is pivotal in whole 

resolution process. In this regard, one of the stakeholders has suggested that 

Committee of Creditors may contain operational creditors as well, with some 

d thresholds. 

e 

f 

g 

h 

In this context, while appreciating that the operational creditors are 

important stakeholders in a company, the Committee took note of the rationale 

of not including operational creditors in the Committee of Creditors as 

indicated in notes on Clause 21 appended with the Bill which states as under-

'The committee has to be composed of members who have the 

capability to assess the commercial viability of the corporate debtor and 

who are willing to modify the terms of the debt contracts in negotiations 

between the creditors and the corporate debtor. Operational creditors are 

typically not able to decide on matters relating to commercial viability 

of the corporate debtor, nor are they typically willing to take the risk of 

restructuring their debts in order to make the corporate debtor a going 

concern. Similarly, financial creditors who are also operational creditors 

will be given representation on the Committee of Creditors only to the 

extent of their financial debts. Nevertheless, in order to ensure that the 

financial creditors do not treat the operational creditors unfairly, any 

resolution plan must ensure that the operational creditors receive an 

amount not less than the liquidation value of their debt (assuming the 

corporate debtor were to be liquidated). 

All decisions of the Committee shall be taken by a vote of not less 

than seventy-five per cent of the voting share. In the event there are no 

financial creditors for a corporate debtor, the composition and decision-making 

processes of the corporate debtor shall be specified by the Insolvency and 

Bankruptcy Board. The Committee shall also have the power to call for 

information from the resolution professional.' 
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The Committee after due deliberations are of the view that, if not voting 

rights, operational creditors at least should have presence in the Committee of 

Creditors to present their views/concerns on important issues considered at the 

meetings so that their views/concerns are taken into account by the Committee 

of Creditors while finalising the resolution plan." (emphasis supplied) 

71. The original Insolvency and Bankruptcy Bill did not allow operational 

creditors to attend the Committee of Creditors at all. This Bill was amended 

whilst in the form of a Bill, the Joint Parliamentary Committee deciding as 

follows: 

" ... The Committee, therefore, decided to modify Clauses 24(3) and ( 4) 

as given under: 

Modified Clause 24( 3 )-

'The resolution professional shall give notice of each meeting of the 

Committee of Creditors to-

( a) members of Committee of Creditors; 

(b) members of the suspended Board of Directors or the partners of 

the corporate persons, as the case may be; 

(c) operational creditors or their representatives if the amount of their 

aggregate dues is not less than ten per cent of the debt.' 

Modified Clause 24( 4 )-

'The Directors, partners and one representative of operational creditors 

as referred to in sub-section (3), may attend the meetings of Committee of 

Creditors, but shall not have any right to vote in such meetings: 

Provided that the absence of any such Director, partner or representative 
of operational creditors, as the case may be, shall not invalidate proceedings 

of such meeting.' 

72. What is also of importance is the fact that Expert Committees have been 

set up by the Government to oversee the working of the Code. Thus, the report 

of the Insolvency Law Committee of March 2018, after examining the working 

of the Code, thought it fit not to amend the Code so as to give operational 

creditors the right to vote. This was stated as follows: 

"This rationale still holds true, and thus it was deemed fit not to amend 

the constitution of the CoC. Further, operational creditors whose aggregate 

dues are not less than ten per cent of the debt have a right to attend the 

meetings of the CoC. Also, under the resolution plan, they are guaranteed 

at least the liquidation value . 

. . . The Committee agreed that presently, most of the resolution plans 

are in the process of submission and there is no empirical evidence to 

further the argument that operational creditors do not receive a fair share 

in the resolution process under the current scheme of the Code. Hence, 

the Committee decided to continue with the present arrangement without 

making any amendments to the Code." 

73. Under the Code, the Committee of Creditors is entrusted with the 

primary responsibility of financial restructuring. They are required to assess the 
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viability of a corporate debtor by taking into account all available information 

as well as to evaluate all alternative investment opportunities that are available. 

The Committee of Creditors is required to evaluate the resolution plan on the 

basis of feasibility and viability. Thus, Section 30( 4) states: 

"30. Submission of resolution plan.-(1)-(3) * * * 
(4) The Committee of Creditors may approve a resolution plan by a vote 

of not less than sixty-six per cent of voting share of the financial creditors, 

after considering its feasibility and viability, and such other requirements as 

may be specified by the Board: 

Provided that the Committee of Creditors shall not approve a resolution 

plan, submitted before the commencement of the Insolvency and Bankruptcy 

Code (Amendment) Ordinance, 2017, where the resolution applicant is 

ineligible under Section 29-A and may require the resolution professional to 

invite a fresh resolution plan where no other resolution plan is available with it: 

Provided further that where the resolution applicant referred to in the first 

proviso is ineligible under clause (c) of Section 29-A, the resolution applicant 

shall be allowed by the Committee of Creditors such period, not exceeding 

thirty days, to make payment of overdue amounts in accordance with the 

proviso to clause (c) of Section 29-A: 

Provided also that nothing in the second proviso shall be construed as 

extension of period for the purposes of the proviso to sub-section (3) of 

Section 12, and the corporate insolvency resolution process shall be completed 

within the period specified in that sub-section: 

Provided also that the eligibility criteria in Section 29-A as amended by the 

Insolvency and Bankruptcy Code (Amendment) Ordinance, 2018 (Ordinance 

6 of 2018) shall apply to the resolution applicant who has not submitted 

resolution plan as on the date of commencement of the Insolvency and 

Bankruptcy Code (Amendment) Ordinance, 2018." 

74. It is important to bear in mind that once the resolution plan is approved 

by the Committee of Creditors and thereafter by the adjudicating authority, the 

aforesaid plan is binding on all stakeholders as follows: 

"31. Approval of resolution plan.-(l) If the adjudicating authority is 

satisfied that the resolution plan as approved by the Committee of Creditors 

under sub-section (4) of Section 30 meets the requirements as referred to in 

sub-section (2) of Section 30, it shall by order approve the resolution plan 

which shall be binding on the corporate debtor and its employees, members, 

creditors, guarantors and other stakeholders involved in the resolution plan: 

Provided that the adjudicating authority shall, before passing an order for 

approval of resolution plan under this sub-section, satisfy that the resolution 

plan has provisions for its effective implementation." 

75. Since the financial creditors are in the business ofmoneylending, banks 

and financial institutions are best equipped to assess viability and feasibility 

of the business of the corporate debtor. Even at the time of granting loans, 

these banks and financial institutions undertake a detailed market study which 

includes a techno-economic valuation report, evaluation of business, financial 

projection, etc. Since this detailed study has already been undertaken before 
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sanctioning a loan, and since financial creditors have trained employees to 

assess viability and feasibility, they are in a good position to evaluate the 

contents of a resolution plan. On the other hand, operational creditors, who 

provide goods and services, are involved only in recovering amounts that are 

paid for such goods and services, and are typically unable to assess viability 

and feasibility of business. The BLRC Report, already quoted above, makes 

this abundantly clear. 

76. Quite apart from this, the United Nations Commission on International 

Trade Law, in its Legislative Guide on Insolvency Law (the UNCITRAL 
Guidelines) recognises the importance of ensuring equitable treatment to 

similarly placed creditors and states as follows: 

"Ensuring equitable treatment of similarly situated creditors 

7. The objective of equitable treatment is based on the notion that, 

in collective proceedings, creditors with similar legal rights should be 

treated fairly, receiving a distribution on their claim in accordance with 

their relative ranking and interests. This key objective recognises that all 

creditors do not need to be treated identically, but in a manner that reflects 

the different bargains they have struck with the debtor. This is less relevant 

as a defining factor where there is no specific debt contract with the debtor, 

such as in the case of damage claimants (e.g. for environmental damage) 

and tax authorities. Even though the principle of equitable treatment may 
be modified by social policy on priorities and give way to the prerogatives 

pertaining to holders of claims or interests that arise, for example, by 

operation of law, it retains its significance by UNCITRAL Legislative Guide 
on Insolvency Law ensuring that the priority accorded to the claims of a 

similar class affects all members of the class in the same manner. The 

policy of equitable treatment permeates many aspects of an insolvency 

law, including the application of the stay or suspension, provisions to 

set aside acts and transactions and recapture value for the insolvency 

estate, classification of claims, voting procedures in reorganisation and 

distribution mechanisms. An insolvency law should address problems of 

fraud and favouritism that may arise in cases of financial distress by 

providing, for example, that acts and transactions detrimental to equitable 
treatment of creditors can be avoided." 

77. NCLAT has, while looking into viability and feasibility of resolution 

plans that are approved by the Committee of Creditors, always gone into 

whether operational creditors are given roughly the same treatment as financial 

creditors, and if they are not, such plans are either rejected or modified so 

that the operational creditors' rights are safeguarded. It may be seen that a 

resolution plan cannot pass muster under Section 30(2)(b) read with Section 31 
unless a minimum payment is made to operational creditors, being not less 

than liquidation value. Further, on 5-10-2018, Regulation 38 has been amended. 

Prior to the amendment, Regulation 38 read as follows: 

"38. Mandatory contents of the resolution plan.-(1) A resolution plan 

shall identify specific sources of funds that will be used to pay the-
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(a) insolvency resolution process costs and provide that the insolvency 

resolution process costs, to the extent unpaid, will be paid in priority to 

any other creditor; 

(b) liquidation value due to operational creditors and provide for such 

payment in priority to any financial creditor which shall in any event be 

made before the expiry of thirty days after the approval of a resolution 

plan by the adjudicating authority; and 

(c) liquidation value due to dissenting financial creditors and provide 

that such payment is made before any recoveries are made by the financial 

creditors who voted in favour of the resolution plan." 

Post amendment, Regulation 38 reads as follows: 

"38. Mandatory contents of the resolution plan.-(l) The amount due 

to the operational creditors under a resolution plan shall be given priority in 

payment over financial creditors. 

(1-A) A resolution plan shall include a statement as to how it has dealt with 

the interests of all stakeholders, including financial creditors and operational 

creditors, of the corporate debtor." 

The aforesaid Regulation further strengthens the rights of operational creditors 

by statutorily incorporating the principle of fair and equitable dealing of 

operational creditors' rights, together with priority in payment over financial 

creditors. 

78. For all the aforesaid reasons, we do not find that operational creditors 

are discriminated against or that Article 14 has been infracted either on 

the ground of equals being treated unequally or on the ground of manifest 

arbitrariness. 

Section 12-A is not violative of Article 14 

79. Section 12-A was inserted by the Insolvency and Bankruptcy (Second 

Amendment) Act, 2018 with retrospective effect from 6-6-2018. It reads as 

follows: 

"12-A. Withdrawal of application admitted under Sections 7, 9 or JO.

The adjudicating authority may allow the withdrawal of application admitted 

under Section 7 or Section 9 or Section 10, on an application made by the 

applicant with the approval of ninety per cent voting share of the Committee 

of Creditors, in such manner as may be specified." 

80. The ILC Report of March 2018, which led to the insertion of 

Section 12-A, stated as follows: 

"29.1. Under Rule 8 of the CIRP Rules, NCLT may permit withdrawal of 

the application on a request by the applicant before its admission. However, 

there is no provision in the Code or the CIRP Rules in relation to permissibility 

of withdrawal post admission of a CIRP application. It was observed by the 

Committee that there have been instances where on account of settlement 

between the applicant creditor and the corporate debtor, judicial permission for 

withdrawal of CIRP was granted [Lokhandwala Kataria Construction ( P) Ltd. 
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v. Nisus Finance and Investment Managers LLP57 ; Mothers Pride Dairy India 

(P) Ltd. v. Portrait Advertising and Marketing (P) Ltd. 58; Uttara Foods and 

Feeds ( P) Ltd. v. Mona P harmachem4]. This practice was deliberated in light of 

the objective of the Code as encapsulated in the BLRC Report, that the design 

of the Code is based on ensuring that "all key stakeholders will participate to 

collectively assess viability. The law must ensure that all creditors who have 

the capability and the willingness to restructure their liabilities must be part 

of the negotiation process. The liabilities of all creditors who are not part of 

the negotiation process must also be met in any negotiated solution." Thus, 

it was agreed that once CIRP is initiated, it is no longer a proceeding only 

between the applicant creditor and the corporate debtor but is envisaged to be 

a proceeding involving all creditors of the debtor. The intent of the Code is to 

discourage individual actions for enforcement and settlement to the exclusion 

of the general benefit of all creditors. 

29.2. On a review of the multiple NCLT and NCLAT judgments in this 

regard, the consistent pattern that emerged was that a settlement may be 

reached amongst all creditors and the debtor, for the purpose of a withdrawal 

to be granted, and not only the applicant creditor and the debtor. On this basis 

read with the intent of the Code, the Committee unanimously agreed that the 

relevant rules may be amended to provide for withdrawal post admission if 

the CoC approves of such action by a voting share of ninety per cent. It was 

specifically discussed that Rule 11 of the National Company Law Tribunal 

Rules, 2016 may not be adopted for this aspect of CIRP at this stage [as 

observed by the Hon'ble Supreme Court in Uttara Foods and Feeds (P) Ltd. 

v. Mona Pharmachem4] and even otherwise, as the issue can be specifically 

addressed by amending Rule 8 of the CIRP Rules." (emphasis in original) 

Before this section was inserted, this Court, under Article 142, was passing 

orders allowing withdrawal of applications after creditors' applications had 

been admitted by NCLT or NCLAT. 

81. Regulation 30-A of the CIRP Regulations states as under: 

"30-A. Withdrawal of application.-(1) An application for withdrawal 

under Section 12-A shall be submitted to the interim resolution professional 

or the resolution professional, as the case may be, in Form FA of the Schedule 

before issue of invitation for expression of interest under Regulation 36-A. 

(2) The application in sub-regulation (1) shall be accompanied by a bank 

guarantee towards estimated cost incurred for purposes of clauses (c) and (d) 

of Regulation 31 till the date of application. 

(3) The committee shall consider the application made under sub

regulation (1) within seven days of its constitution or seven days of receipt of 

the application, whichever is later. 

(4) Where the application is approved by the committee with ninety per 

cent voting share, the resolution professional shall submit the application under 

57 (2018) 15 sec 589 

58 2017 SCC OnLine SC 1789 

4 (2018) 15 sec 587 
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sub-regulation (1) to the adjudicating authority on behalf of the applicant, 

within three days of such approval. 

(5) The adjudicating authority may, by order, approve the application 
submitted under sub-regulation (4)." 

This Court, by its order dated 14-12-2018 in Brilliant Alloys (P) Ltd. v. 

S. Rajagopal59 , has stated that Regulation 30-A(l) is not mandatory but is 

directory for the simple reason that on the facts of a given case, an application 

for withdrawal may be allowed in exceptional cases even after issue of 

invitation for expression of interest under Regulation 36-A. 

82. It is clear that once the Code gets triggered by admission of a creditor's 

petition under Sections 7 to 9, the proceeding that is before the adjudicating 

authority, being a collective proceeding, is a proceeding in rem. Being a 

proceeding in rem, it is necessary that the body which is to oversee the 

resolution process must be consulted before any individual corporate debtor is 

allowed to settle its claim. A question arises as to what is to happen before a 

Committee of Creditors is constituted (as per the timelines that are specified, a 

Committee of Creditors can be appointed at any time within 30 days from the 

date of appointment of the interim resolution professional). We make it clear 

that at any stage where the Committee of Creditors is not yet constituted, a party 

can approach NCLT directly, which Tribunal may, in exercise of its inherent 

powers under Rule 11 ofNCLT Rules, 2016, allow or disallow an application 

for withdrawal or settlement. This will be decided after hearing all the parties 

concerned and considering all relevant factors on the facts of each case. 

83. The main thrust against the provision of Section 12-A is the fact that 

ninety per cent of the Committee of Creditors has to allow withdrawal. This 

high threshold has been explained in the ILC Report as all financial creditors 

have to put their heads together to allow such withdrawal as, ordinarily, an 

omnibus settlement involving all creditors ought, ideally, to be entered into. 

This explains why ninety per cent, which is substantially all the financial 

creditors, have to grant their approval to an individual withdrawal or settlement. 

In any case, the figure of ninety per cent, in the absence of anything further 

to show that it is arbitrary, must pertain to the domain of legislative policy, 

which has been explained by the Report (supra). Also, it is clear, that under 

Section 60 of the Code, the Committee of Creditors do not have the last word 

on the subject. If the Committee of Creditors arbitrarily rejects a just settlement 

and/or withdrawal claim, NCLT, and thereafter, NCLAT can always set aside 

such decision under Section 60 of the Code. For all these reasons, we are of the 

view that Section 12-A also passes constitutional muster. 

Evidence provided by private information utilities: only primafacie evidence 
of default 

84. A frontal attack was made by Shri Mukul Rohatgi on the ground that 

private information utilities that have been set up are not governed by proper 

norms. Also, the evidence by way of loan default contained in the records of 

59 2018 SCC OnLine SC 3154 
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such utility cannot be conclusive evidence of what is stated therein. The BLRC 

Report had stated: 

"Under the present arrangements, considerable time can be lost before all 

parties obtain this information. Disputes about these facts can take up years 

to resolve in court. ... Hence, the Committee envisions a competitive industry 

of "information utilities" who hold an array of information about all firms at 

all times. When the IRP commences, within less than a day, undisputed and 

complete information would become available to all persons involved in the 

IRP and thus address this source of delay." 

85. The setting up of information utilities was preceded by a regime of 

information companies which were referred to as credit information companies 

(CICs), as recommended by the Siddiqui Working Group in 1999. The Attorney 

General pointed out, in his written submission, that: 

"In 2013, RBI constituted another committee under the chairmanship 

of Aditya Puri, MD, HDFC Bank to examine reporting formats used 

by CICs and other related issues. The Committee's report led to the 

standardisation of data formats for reporting corporate, consumer and 

MFI data by all credit institutions and streamlining the process of data 

submission by credit institutions to CICs. In 2015, all credit institutions 

were directed by RBI to become members of all CICs and submit current 

and historical data about specified borrower to them and to update it 

regularly. 

The purpose of setting up the above regime of information utilities was 

to reduce information asymmetry for improved credit risk assessment and 

to improve recovery processes. 

The setting up of IU s marks a shift in the above position as not only 

is the information with IU s used to reduce information asymmetry, but 

it is also to be treated as prima facie evidence of the transaction for the 

purpose ofIBC proceedings. This assists in improving the timelines for the 

resolution process." 

86. The Information Utilities Regulations, in particular Regulations 20 and 

21, make it clear that on receipt of information of default, an information utility 

shall expeditiously undertake the process of authentication and verification of 

information. Regulations 20 and 21 read as follows: 

"20. Acceptance and receipt ofinformation.-(1) An information utility 

shall accept information submitted by a user in Form C of the Schedule. 

(2) On receipt of the information submitted under sub-regulation (1), the 

information utility shall-

(a) assign a unique identifier to the information, including records of 

debt; 

(b) acknowledge its receipt, and notify the user of-

(i) the unique identifier of the information; 

(ii) the terms and conditions of authentication and verification of 

information; and 
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(iii) the manner in which the information may be accessed by 

other parties. 

21. Information of default.-(1) On receipt of information of default, 

an information utility shall expeditiously undertake the processes of 

authentication and verification of the information. 

(2) On completion of the processes of authentication and verification under 

sub-regulation (1), the information utility shall communicate the information 

of default, and the status of authentication to registered users who are-

(a) creditors of the debtor who has defaulted; 

(b) parties and sureties, if any, to the debt in respect of which the 

information of default has been received." 

87. The aforesaid Regulations also make it clear that apart from the 

stringent requirements as to registration of such utility, the moment information 

of default is received, such information has to be communicated to all parties 

and sureties to the debt. Apart from this, the utility is to expeditiously undertake 

the process of authentication and verification of information, which will include 

authentication and verification from the debtor who has defaulted. This being 

the case, coupled with the fact that such evidence, as has been conceded by 

the learned Attorney General, is only prima facie evidence of default, which is 

rebuttable by the corporate debtor, makes it clear that the challenge based on 

this ground must also fail. 

Resolution professional has no adjudicatory powers 

88. It is clear from a reading of the Code as well as the Regulations that 

the resolution professional has no adjudicatory powers. Section 18 of the Code 

lays down the duties of an interim resolution professional as follows: 

e "18. Duties of interim resolution professional.-(!) The interim 

f 

g 

h 

resolution professional shall perform the following duties, namely-

(a) collect all information relating to the assets, finances and 

operations of the corporate debtor for determining the financial position 

of the corporate debtor, including information relating to-

(i) business operations for the previous two years; 

(ii) financial and operational payments for the previous two years; 

(iii) list of assets and liabilities as on the initiation date; and 

(iv) such other matters as may be specified; 

(b) receive and collate all the claims submitted by creditors to him, 

pursuant to the public announcement made under Sections 13 and 15; 

(c) constitute a Committee of Creditors; 

(d) monitor the assets of the corporate debtor and manage its 

operations until a resolution professional is appointed by the Committee 

of Creditors; 

(e) file information collected with the information utility, if necessary; 

and 
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(j) take control and custody of any asset over which the corporate 

debtor has ownership rights as recorded in the balance sheet of the 

corporate debtor, or with information utility or the depository of securities 

or any other registry that records the ownership of assets including-

(i) assets over which the corporate debtor has ownership rights 

which may be located in a foreign country; 

(ii) assets that may or may not be in possession of the corporate 

debtor; 

(iii) tangible assets, whether movable or immovable; 

(iv) intangible assets including intellectual property; 

(v) securities including shares held in any subsidiary of the 

corporate debtor, financial instruments, insurance policies; 

(vi) assets subject to the determination of ownership by a court 

or authority; 

(g) to perform such other duties as may be specified by the Board. 

Explanation.-For the purposes of this section, the term "assets" shall not 

include the following, namely-

(a) assets owned by a third party in possession of the corporate debtor 

held under trust or under contractual arrangements including bailment; 

(b) assets of any Indian or foreign subsidiary of the corporate debtor; 

and 

(c) such other assets as may be notified by the Central Government in 

consultation with any financial sector regulator." 

a 

b 

C 

d 

89. Under the CIRP Regulations, the resolution professional has to vet and 

verify claims made, and ultimately, determine the amount of each claim as 

follows: 
e 

"10. Substantiation of claims .-The interim resolution professional or the 

resolution professional, as the case may be, may call for such other evidence 

or clarification as he deems fit from a creditor for substantiating the whole or 

part of its claim. 

* * * 
12. Submission of proof of claims .-(1) Subject to sub-regulation (2), a 

creditor shall submit claim with proof on or before the last date mentioned in 

the public announcement. 

f 

(2) A creditor, who fails to submit claim with proof within the time 

stipulated in the public announcement, may submit the claim with proof to the 

interim resolution professional or the resolution professional, as the case may g 
be, on or before the ninetieth day of the insolvency commencement date. 

(3) Where the creditor in sub-regulation (2) is a financial creditor under 

Regulation 8, it shall be included in the committee from the date of admission 

of such claim: 

Provided that such inclusion shall not affect the validity of any decision 

taken by the committee prior to such inclusion. h 
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13. Verification of claims .-(1) The interim resolution professional or the 

resolution professional, as the case may be, shall verify every claim, as on 

the insolvency commencement date, within seven days from the last date of 

the receipt of the claims, and thereupon maintain a list of creditors containing 

names of creditors along with the amount claimed by them, the amount of their 

claims admitted and the security interest, if any, in respect of such claims, and 

update it. 

(2) The list of creditors shall be-

(a) available for inspection by the persons who submitted proofs of 

claim; 

(b) available for inspection by members, partners, Directors and 

guarantors of the corporate debtor; 

(c) displayed on the website, if any, of the corporate debtor; 

(d) filed with the adjudicating authority; and 

(e) presented at the first meeting of the committee. 

14. Determination of amount of claim.-(1) Where the amount claimed 

by a creditor is not precise due to any contingency or other reason, the interim 

resolution professional or the resolution professional, as the case may be, shall 

make the best estimate of the amount of the claim based on the information 

available with him. 

(2) The interim resolution professional or the resolution professional, 

as the case may be, shall revise the amounts of claims admitted, including 

the estimates of claims made under sub-regulation (1), as soon as may be 

practicable, when he comes across additional information warranting such 

revision." 

It is clear from a reading of these Regulations that the resolution professional is 

given administrative as opposed to quasi-judicial powers. In fact, even when the 

resolution professional is to make a "determination" under Regulation 35-A, 

he is only to apply to the adjudicating authority for appropriate relief based on 

the determination made as follows: 

"35-A. Preferential and other transactions.-(1) On or before the 

seventy-fifth day of the insolvency commencement date, the resolution 

professional shall form an opinion whether the corporate debtor has been 

subjected to any transaction covered under Sections 43, 45, 50 or 66. 

(2) Where the resolution professional is of the opinion that the corporate 

debtor has been subjected to any transactions covered under Sections 43, 45, 50 

or 66, he shall make a determination on or before the one hundred and fifteenth 

day of the insolvency commencement date, under intimation to the Board. 

(3) Where the resolution professional makes a determination under sub

regulation (2), he shall apply to the adjudicating authority for appropriate 

relief on or before the one hundred and thirty-fifth day of the insolvency 

commencement date." 

90. As opposed to this, the liquidator, in liquidation proceedings under 

the Code, has to consolidate and verify the claims, and either admit or reject 

such claims under Sections 38 to 40 of the Code. Sections 41 and 42, by way 
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of contrast between the powers of the liquidator and that of the resolution 

professional, are set out hereinbelow: 

"41. Determination of valuation of claims .-The liquidator shall 

determine the value of claims admitted under Section 40 in such manner as 

may be specified by the Board. 

42. Appeal against the decision of liquidator.-A creditor may appeal to 

the adjudicating authority against the decision of the liquidator accepting or 

rejecting the claims within fourteen days of the receipt of such decision." 

It is clear from these sections that when the liquidator "determines" the value of 

claims admitted under Section 40, such determination is a "decision", which is 

quasi-judicial in nature, and which can be appealed against to the adjudicating 

authority under Section 42 of the Code. 

91. Unlike the liquidator, the resolution professional cannot act in a number 

of matters without the approval of the Committee of Creditors under Section 28 

of the Code, which can, by a two-thirds majority, replace one resolution 

professional with another, in case they are unhappy with his performance. Thus, 

the resolution professional is really a facilitator of the resolution process, whose 

administrative functions are overseen by the Committee of Creditors and by 

the adjudicating authority. 

Constitutional validity of Section 29-A 

92. Section 29-A reads as follows: 

"29-A. Persons not eligible to be resolution applicant.-A person shall 

not be eligible to submit a resolution plan, if such person, or any other person 

acting jointly or in concert with such person-

(a) is an undischarged insolvent; 

(b) is a wilful defaulter in accordance with the guidelines of the 

Reserve Bank of India issued under the Banking Regulation Act, 1949 ( 10 

of 1949); 

(c) at the time of submission of the resolution plan has an account, or 

an account of a corporate debtor under the management or control of such 

person or of whom such person is a promoter, classified as non-performing 

asset in accordance with the guidelines of the Reserve Bank oflndia issued 

under the Banking Regulation Act, 1949 (10 of 1949) or the guidelines of 

a financial sector regulator issued under any other law for the time being 

in force, and at least a period of one year has lapsed from the date of such 

classification till the date of commencement of the corporate insolvency 

resolution process of the corporate debtor: 

Provided that the person shall be eligible to submit a resolution plan if 

such person makes payment of all overdue amounts with interest thereon 

and charges relating to non-performing asset accounts before submission 

of resolution plan: 

Provided further that nothing in this clause shall apply to a resolution 

applicant where such applicant is a financial entity and is not a related 

party to the corporate debtor. 
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Explanation /.-For the purposes of this proviso, the expression 

"related party" shall not include a financial entity, regulated by a financial 

sector regulator, if it is a financial creditor of the corporate debtor and is 

a related party of the corporate debtor solely on account of conversion 

or substitution of debt into equity shares or instruments convertible into 

equity shares, prior to the insolvency commencement date. 

Explanation Il.-For the purposes of this clause, where a resolution 

applicant has an account, or an account of a corporate debtor under 

the management or control of such person or of whom such person is 

a promoter, classified as non-performing asset and such account was 

acquired pursuant to a prior resolution plan approved under this Code, 

then, the provisions of this clause shall not apply to such resolution 

applicant for a period of three years from the date of approval of such 

resolution plan by the adjudicating authority under this Code; 

(d) has been convicted for any offence punishable with 

imprisonment-

(i) for two years or more under any Act specified under the 

Twelfth Schedule; or 

(ii) for seven years or more under any other law for the time being 

in force: 

Provided that this clause shall not apply to a person after the expiry 

of a period of two years from the date of his release from imprisonment: 

Provided further that this clause shall not apply in relation to a 

connected person referred to in clause (iii) of Explanation I; 

(e) is disqualified to act as a Director under the Companies Act, 2013 
(18 of 2013): 

Provided that this clause shall not apply in relation to a connected 

person referred to in clause (iii) of Explanation I; 

(j) is prohibited by the Securities and Exchange Board of India from 

trading in securities or accessing the securities markets; 

(g) has been a promoter or in the management or control of a corporate 

debtor in which a preferential transaction, undervalued transaction, 

extortionate credit transaction or fraudulent transaction has taken place 

and in respect of which an order has been made by the adjudicating 

authority under this Code: 

Provided that this clause shall not apply if a preferential transaction, 

undervalued transaction, extortionate credit transaction or fraudulent 

transaction has taken place prior to the acquisition of the corporate 

debtor by the resolution applicant pursuant to a resolution plan approved 

under this Code or pursuant to a scheme or plan approved by a 

financial sector regulator or a court, and such resolution applicant has 

not otherwise contributed to the preferential transaction, undervalued 

transaction, extortionate credit transaction or fraudulent transaction; 

(h) has executed a guarantee in favour of a creditor in respect of a 

corporate debtor against which an application for insolvency resolution 

made by such creditor has been admitted under this Code and such 
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guarantee has been invoked by the creditor and remains unpaid in full or 

part; 

(i) is subject to any disability, corresponding to clause s (a) to (h), a 
under any law in a jurisdiction outside India; or 

(j) has a connected person not eligible under clauses (a) to (i). 

Explanation !.-For the purposes of this clause, the expression 

"connected person" means-

(i) any person who is the promoter or in the management or 

control of the resolution applicant; or 

(ii) any person who shall be the promoter or in management 

or control of the business of the corporate debtor during the 

implementation of the resolution plan; or 

(iii) the holding company, subsidiary company, associate 

company or related party of a person referred to in clauses (i) and (ii): 

Provided that nothing in clause (iii) of Explanation I shall apply 

to a resolution applicant where such applicant is a financial entity and 

is not a related party of the corporate debtor: 

Provided further that the expression "related party" shall not 

include a financial entity, regulated by a financial sector regulator, if it 

is a financial creditor of the corporate debtor and is a related party of 

the corporate debtor solely on account of conversion or substitution of 

debt into equity shares or instruments convertible into equity shares, 

prior to the insolvency commencement date; 

Explanation Il.-For the purposes of this section, "financial entity" shall 

mean the following entities which meet such criteria or conditions as the 

Central Government may, in consultation with the financial sector regulator, 

notify in this behalf, namely-

(a) a scheduled bank; 

(b) any entity regulated by a foreign central bank or a securities market 

regulator or other financial sector regulator of a jurisdiction outside India 

which jurisdiction is compliant with the Financial Action Task Force 

Standards and is a signatory to the International Organisation of Securities 

Commissions Multilateral Memorandum of Understanding; 

(c) any investment vehicle, registered foreign institutional investor, 

registered foreign portfolio investor or a foreign venture capital investor, 

where the terms shall have the meaning assigned to them in Regulation 2 

of the Foreign Exchange Management (Transfer or Issue of Security by a 

Person Resident Outside India) Regulations, 2017 made under the Foreign 

Exchange Management Act, 1999 (42 of 1999); 

(d) an asset reconstruction company registered with the Reserve Bank 

of India under Section 3 of the Securitisation and Reconstruction of 

Financial Assets and Enforcement of Security Interest Act, 2002 (54 of 

2002); 

(e) an Alternate Investment Fund registered with the Securities and 

Exchange Board of India; 
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(j) such categories of persons as may be notified by the Central 
Government." 

93. This section was first introduced by the Insolvency and Bankruptcy 

Code (Amendment) Ordinance, 2017, which amended the Insolvency and 

Bankruptcy Code on 23-11-2017. The Finance Minister while moving the 

Amendment Bill stated as follows: 

"The core and the soul of this new Ordinance is really Clause 5, which 

is Section 29-A of the original Bill. I may just explain that once a company 

goes into the resolution process, then applications would be invited with 

regard to the potential resolution proposals as far as the company is 

concerned or the enterprise is concerned. Now a number of ineligibility 

clauses were not there in the original Act, and, therefore, Clause 29-A 

introduces those who are not eligible to apply. For instance, there is a clause 

with regard to an undischarged insolvent who is not eligible to apply; a 

person who has been disqualified under the Companies Act to act as a 

Director cannot apply; and a person who is prohibited under the SEBI Act 

cannot apply. So these are statutory disqualifications. And, there is also 

a disqualification in clause (c) with regard to those who are corporate 

debtors and who, as on the date of the application making a bid, do not 

operationalise the account by paying the interest itself i.e. you cannot say 

that I have an NPA. I am not making the account operational. The accounts 

will continue to be NPAs and yet I am going to apply for this. Effectively, 

this clause will mean that those, who are in management and on account 

of whom this insolvent or the non-performing asset has arisen, will now 

try and say, I do not discharge any of the outstanding debts in terms of 

making the accounts operational, and yet I would like to apply and get the 

same enterprise back at a discounted value, for this is not the object of this 

particular Act itself. So Clause 5 has been brought in with that purpose in 

mind." (emphasis supplied) 

94. The Statement of Objects and Reasons for the aforesaid amendment 

states: 

"2. The provisions for insolvency resolution and liquidation of a corporate 

person in the Code did not restrict or bar any person from submitting a 

resolution plan or participating in the acquisition process of the assets of a 

company at the time of liquidation. Concerns have been raised that persons 
who, with their misconduct contributed to defaults of companies or are 

otherwise undesirable, may misuse this situation due to lack of prohibition or 
restrictions to participate in the resolution or liquidation process, and gain or 
regain control of the corporate debtor. This may undermine the processes laid 

down in the Code as the unscrupulous person would be seen to be rewarded 

at the expense of creditors. In addition, in order to check that the undesirable 
persons who may have submitted their resolution plans in the absence of 
such a provision, responsibility is also being entrusted on the Committee of 
Creditors to give a reasonable period to repay overdue amounts and become 
eligible." (emphasis supplied) 
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95. This Court has held in ArcelorMittal7 : (SCC p. 47, paras 30-32) 

"30. A purposive interpretation of Section 29-A, depending both on the 

text and the context in which the provision was enacted, must, therefore, 

inform our interpretation of the same. We are concerned in the present 

matter with sub-clauses (c), (j), (i) and (j) thereof. 

31. It will be noticed that the opening lines of Section 29-A contained 

in the 2017 Ordinance are different from the opening lines of Section 29-A 

as contained in the 2017 Amendment Act. What is important to note is 

that the phrase "persons acting in concert" is conspicuous by its absence 

in the 2017 Ordinance. The concepts of "promoter", "management" and 

"control" which were contained in the opening lines of Section 29-A 

under the Ordinance have now been transferred to sub-clause (c) in the 

2017 Amendment Act. It is, therefore, important to note that the 2017 

Amendment Act opens with language which is of wider import than 

that contained in the 2017 Ordinance, evincing an intention to rope in 

all persons who may be acting in concert with the person submitting a 

resolution plan. 

32. The opening lines of Section 29-A of the Amendment Act refer 

to a de facto as opposed to a de jure position of the persons mentioned 

therein. This is a typical instance of a "see-through provision", so that one 

is able to arrive at persons who are actually in "control", whether jointly, 

or in concert, with other persons. A wooden, literal interpretation would 

obviously not permit a tearing of the corporate veil when it comes to the 

"person" whose eligibility is to be gone into. However, a purposeful and 

contextual interpretation, such as is the felt necessity of interpretation of 

such a provision as Section 29-A, alone governs. For example, it is well 

settled that a shareholder is a separate legal entity from the company in 

which he holds shares. This may be true generally speaking, but when it 

comes to a corporate vehicle that is set up for the purpose of submission of 

a resolution plan, it is not only permissible but imperative for the competent 

authority to find out as to who are the constituent elements that make up 

such a company. In such cases, the principle laid down in Salomon v. A. 

Salomon and Co. Ltd.60 will not apply. For it is important to discover in 

such cases as to who are the real individuals or entities who are acting 

jointly or in concert, and who have set up such a corporate vehicle for the 

purpose of submission of a resolution plan." (emphasis supplied) 

96. Similarly in Chitra Sharma v. Union of India61 , this Court observed as 

follows: (SCC pp. 619-20, paras 93-94) 

"93. Parliament has introduced Section 29-A into IBC with a specific 

purpose. The provisions of Section 29-A are intended to ensure that among 

others, persons responsible for insolvency of the corporate debtor do not 

participate in the resolution process .... " 

7 ArcelorMittal (India) (P) Ltd. v. Satish Kumar Gupta, (2019) 2 SCC 1 

60 1897 AC 22 (HL) 

61 c2018) 18 sec 575 
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"94 . ... The Court must bear in mind that Section 29-A has been 

enacted in the larger public interest and to facilitate effective corporate 

governance. Parliament rectified a loophole in the Act which allowed a 

backdoor entry to erstwhile managements in the CIRP. Section 30 of the 

IBC, as amended, also clarifies that a resolution plan of a person who is 

ineligible under Section 29-A will not be considered by the CoC .... " 

Retrospective application 

97. It is settled law that a statute is not retrospective merely because it 

affects existing rights; nor is it retrospective merely because a part of the 

requisites for its action is drawn from a time antecedent to its passing [see 

State Bank's Staff Union (Madras Circle) v. Union of lndia62 (at para 21)]. In 

ArcelorM ittal7, this Court has observed that a resolution applicant has no vested 

right for consideration or approval of its resolution plan as follows: (SCC p. 87, 

para 82) 

"82. Take the next stage under Section 30. A Resolution Professional 

has presented a resolution plan to the Committee of Creditors for its 

approval, but the Committee of Creditors does not approve such plan after 

considering its feasibility and viability, as the requisite vote of not less than 

66% of the voting share of the financial creditors is not obtained. As has 

been mentioned hereinabove, the first proviso to Section 30(4) furnishes 

the answer, which is that all that can happen at this stage is to require the 

Resolution Professional to invite a fresh resolution plan within the time

limits specified where no other resolution plan is available with him. It is 

clear that at this stage again no application before the adjudicating authority 

could be entertained as there is no vested right or fundamental right in 

the resolution applicant to have its resolution plan approved, and as no 
adjudication has yet taken place." 

98. This being the case, it is clear that no vested right is taken away 

by application of Section 29-A. However, Shri Viswanathan pointed out the 

judgments in Ritesh Agarwal v. SEBI63 (at para 25), K.S. Paripoornan v. State 

of Kerala64 (at paras 60-66), Darshan Singh v. Ram Pal Singh65 (at para 35), 

Pyare Lal Sharma v. Jammu & Kashmir Industries Ltd.66 (at para 21), P.D. 

Aggarwal v. State of U.P. 67 (at para 18), and Govind Das v. CJ7'68 (at paras 6 

and 11 ), to argue that if a section operates on an antecedent set of facts, but 
affects a vested right, it can be held to be retrospective, and unless the legislature 

clearly intends such retrospectivity, the section should not be construed as such. 

Each of these judgments deals with different situations in which penal and other 

enactments interfere with vested rights, as a result of which, they were held to 

62 c2005) 7 sec 584 : 2005 sec (L&S) 994 

7 ArcelorMittal (India) (P) Ltd. v. Satish Kumar Gupta, (2019) 2 SCC 1 

63 c2008) 8 sec 205 

64 (1994) 5 sec 593 

65 1992 Supp (1) sec 191 

h 66 (1989) 3 sec 448: 1989 sec (L&S) 484 

67 (1987) 3 sec 622: 1987 sec (L&S) 310 

68 (1976) 1 sec 906: 1976 sec (Tax) 133 
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be prospective in nature. However, in our judgment in ArcelorMittaZ7, we have 

already held that resolution applicants have no vested right to be considered as 

such in the resolution process. Shri Mukul Rohatgi, however, argued that this 

judgment is distinguishable as no question of constitutional validity arose in 

this case, and no issue as to the vested right of a promoter fell for consideration. 

We are of the view that the observations made in ArcelorMittal7 directly arose 
on the facts of the case in order to oust the Ruias as promoters from the pale 

of consideration of their resolution plan, in which context, this Court held that 

they had no vested right to be considered as resolution applicants. Accordingly, 

we follow the aforesaid judgment. Since a resolution applicant who applies 

under Section 29-A(c) has no vested right to apply for being considered as a 

resolution applicant, this point is of no avail. 

Section 29-A( c) not restricted to malfeasance 

99. According to the learned counsel for the petitioners, Section 29-A(c) 

treats unequals as equals. A good erstwhile manager cannot be lumped 

with a bad erstwhile manager. Where an erstwhile manager is not guilty of 

malfeasance or of acting contrary to the interests of the corporate debtor, there is 

no reason why he should not be permitted to take part in the resolution process. 
After all, say the counsel for the petitioners, maximisation of value of the assets 

of the corporate debtor is an important objective to be achieved by the Code. 

Keeping out good erstwhile managers from the resolution process would go 

contrary to this objective. 

100. This objection by the petitioners was countered by the learned 

Attorney General and Solicitor General, stating that the various clauses of 

Section 29-A would show that a person need not be a criminal in order to be kept 

out of the resolution process. For example, under Section 29-A(a ), it is clear that 

a person may be an undischarged insolvent for no fault of his. Equally, under 

Section 29-A(e), a person may be disqualified to act as a Director under the 

Companies Act, 2013, say, where he has not furnished the necessary financial 

statements on time [see Section 164(2)(a)69 of the Companies Act, 2013]. 

101. The learned counsel for some of the petitioners have also argued 

that the proviso to Section 35(1)(/) that was added by the Insolvency 

and Bankruptcy Code (Amendment) Act, 2017 [dated 19-1-2018] with 

retrospective effect from 23-11-2017 is manifestly arbitrary and violative of 

7 ArcelorMittal (India) (P) Ltd. v. Satish Kumar Gupta, (2019) 2 SCC 1 

69 "164. Disqualifications for appointment of Director.-(l) 

(2) No person who is or has been a Director of a company which-

* * * 

(a) has not filed financial statements or annual returns for any continuous period of 

a 

b 

C 

d 

e 

f 

three financial years; or g 

(b) has failed to repay the deposits accepted by it or pay interest thereon or to redeem 

any debentures on the due date or pay interest due thereon or pay any dividend declared and 

such failure to pay or redeem continues for one year or more, 

shall be eligible to be re-appointed as a Director of that company or appointed in other company 

for a period of five years from the date on which the said company fails to do so: 

Provided that where a person is appointed as a Director of a company which is in default of h 
clause (a) or clause (b), he shall not incur the disqualification for a period of six months from the 

date of his appointment." 
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Article 14 of the Constitution of India. The proviso to Section 35(1)(/) reads 

as follows: 

a "35. Powers and duties of liquidator.-(l) Subject to the directions of 

b 

C 

d 

e 

f 

g 

h 

the adjudicating authority, the liquidator shall have the following powers and 

duties, namely-

* * * 
(j) subject to Section 52, to sell the immovable and movable property 

and actionable claims of the corporate debtor in liquidation by public 

auction or private contract, with power to transfer such property to any 

person or body corporate, or to sell the same in parcels in such manner 

as may be specified: 

Provided that the liquidator shall not sell the immovable and movable 

property or actionable claims of the corporate debtor in liquidation to any 

person who is not eligible to be a resolution applicant." 

102. According to the learned counsel for the petitioners, when immovable 

and movable property is sold in liquidation, it ought to be sold to any person, 

including persons who are not eligible to be resolution applicants as, often, it is 

the erstwhile promoter who alone may purchase such properties piecemeal by 
public auction or by private contract. The same rationale that has been provided 

earlier in this judgment will apply to this proviso as well - there is no vested 

right in an erstwhile promoter of a corporate debtor to bid for the immovable 

and movable property of the corporate debtor in liquidation. Further, given the 

categories of persons who are ineligible under Section 29-A, which includes 

persons who are malfeasant, or persons who have fallen foul of the law in 

some way, and persons who are unable to pay their debts in the grace period 

allowed, are further, by this proviso, interdicted from purchasing assets of the 

corporate debtor whose debts they have either wilfully not paid or have been 

unable to pay. The legislative purpose which permeates Section 29-A continues 

to permeate the section when it applies not merely to resolution applicants, but 

to liquidation also. Consequently, this plea is also rejected. 

The one-year period in Section 29-A( c) and NPAs 

103. It is clear that Section 29-A goes to eligibility to submit a resolution 

plan. A wilful defaulter, in accordance with the guidelines of RBI, would 

be a person who though able to pay, does not pay. An NPA, on the other 

hand, refers to the account belonging to a person that is declared as such 

under guidelines issued by RBI. It is important at this juncture to advert to 

the aforesaid guidelines. The RBI's Master Circular on Prudential Norms 

on Income Recognition, Asset Classification and Provisioning Pertaining to 

Advances dated 1-7-2015 (the RBI Master Circular) consolidates instructions 

issued up to 30-6-2015 on NPAs. Clause 2.1 defines NPAs as under : 

"2. Definitions 

2.1. Non-performing assets 

2.1.1. An asset, including a leased asset, becomes non-performing 

when it ceases to generate income for the bank. 

2.1.2. A non-performing asset (NPA) is a loan or an advance where: 
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(i) interest and/or instalment of principal remain overdue for a 

period of more than 90 days in respect of a term loan, 

(ii) the account remains 'out of order' as indicated at Para 2.2 

below, in respect of an overdraft/cash credit (OD/CC), 

(iii) the bill remains overdue for a period of more than 90 days 

in the case of bills purchased and discounted, 

(iv) the instalment of principal or interest thereon remains 

overdue for two crop seasons for short duration crops, 

(v) the instalment of principal or interest thereon remains 

overdue for one crop season for long duration crops, 

(vi) the amount of liquidity facility remains outstanding for 

more than 90 days, in respect of a securitisation transaction 

undertaken in terms of guidelines on securitisation dated 1-2-2006, 

(vii) in respect of derivative transactions, the overdue 

receivables representing positive mark-to-market value of a 

derivative contract, if these remain unpaid for a period of 90 days 

from the specified due date for payment. 

2.1.3. In case of interest payments, banks should, classify an 

account as NPA only if the interest due and charged during any quarter 

is not serviced fully within 90 days from the end of the quarter. 

2.1.4. In addition, an account may also be classified as NPA in 

terms of Para 4.2.4 of this master circular." 

104. Clause 4 of the RBI Master Circular deals with asset classification as 

follows: 

"4. Asset Classification 

4.1. Categories of NPAs: Banks are required to classify non-performing 

assets further into the following three categories based on the period for 

which the asset has remained non-performing and the realisability of the 

dues: 

(i) Substandard assets 

(ii) Doubtful assets 

(iii) Loss assets 

4.1.1. Substandard assets: With effect from 31-3-2005, a substandard 

asset would be one, which has remained NPA for a period less than or 

equal to 12 months. Such an asset will have well defined credit weaknesses 

that jeopardize the liquidation of the debt and are characterized by the 

distinct possibility that the banks will sustain some loss, if deficiencies are 

not corrected. 

4.1.2. Doubtful assets: With effect from 31-3-2005, an asset would be 

classified as doubtful if it has remained in the substandard category for a 

period of 12 months. A loan classified as doubtful has all the weaknesses 

inherent in assets that were classified as substandard, with the added 

characteristic that the weaknesses make collection or liquidation in full 
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- on the basis of currently known facts, conditions and values - highly 

questionable and improbable. 

4.1.3. Loss assets: A loss asset is one where loss has been identified 

by the bank or internal or external auditors or the RBI inspection but the 

amount has not been written off wholly. In other words, such an asset is 

considered uncollectible and of such little value that its continuance as a 

bankable asset is not warranted although there may be some salvage or 

recovery value." (emphasis supplied) 

105. What is clear from the aforesaid circular is that accounts are declared 
NPA only if defaults made by a corporate debtor are not resolved (for example, 

interest on and/or instalment of the principal remaining overdue for a period 

of more than 90 days in respect of a term loan). Post declaration of such NPA, 

what is clear is that a substandard asset would then be NPA which has remained 

as such for a period of twelve months. In short, a person is a defaulter when an 

instalment and/or interest on the principal remains overdue for more than three 

months, after which, its account is declared NPA. During the period of one year 

thereafter, since it is now classified as a substandard asset, this grace period is 

given to such person to pay off the debt. During this grace period, it is clear 

that such person can bid along with other resolution applicants to manage the 

corporate debtor. What is important to bear in mind is also the fact that, prior 

to this one-year-three-month period, banks and financial institutions do not 
declare the accounts of corporate debtors to be NPAs. As a matter of practice, 

they first try and resolve disputes with the corporate debtor, after which, the 

corporate debtor's account is declared NPA. As a matter of legislative policy, 

therefore, quite apart from malfeasance, if a person is unable to repay a loan 

taken, in whole or in part, within this period of one year and three months 

(which, in any case, is after an earlier period where the corporate debtor and its 

financial creditors sit together to resolve defaults that continue), it is stated to 

be ineligible to become a resolution applicant. The reason is not far to see. A 

person who cannot service a debt for the aforesaid period is obviously a person 

who is ailing itself. The saying of Jesus comes to mind- "if the blind lead the 

blind, both shall fall into the ditch." The legislative policy, therefore, is that a 

person who is unable to service its own debt beyond the grace period referred 
to above, is unfit to be eligible to become a resolution applicant. This policy 

cannot be found fault with. Neither can the period of one year be found fault 

with, as this is a policy matter decided by RBI and which emerges from its 

Master Circular, as during this period, an NPA is classified as a substandard 

asset. The ineligibility attaches only after this one year period is over as the 

NPA now gets classified as a doubtful asset. 

106. The Committee set up by the Government to oversee the working of 

the Code has, in its Report of March 2018, also considered this aspect of the 

matter and has opined as follows: 

"14.8. In regard to the disqualification under clause (c) for having an 
NPA account, it was also stated to the Committee that the time period 

for existence of the NPA account must be increased from one year to 

three years. The reason provided was that a downturn in a typical business 

cycle was most likely to extend over a year. However, in the absence of 
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any concrete data, the Committee felt that there is no conclusive way to 

determine what the ideal time period for existence of an NPA should be 

for the disqualification to apply. The Committee felt that the Code was a 
relatively new legislation and therefore, it would be prudent to wait and 

allow industry experience to emerge for a few years before any amendment 
is made to the NPA holding period under Section 29-A( c). In relation to 
applicability of Section 29-A( c), the Committee also discussed that it must 
be clarified that the disqualification pursuant to Section 29-A( c) shall be 
applicable if such NPA accounts are held by the resolution applicant or its 
connected persons at the time of submission of the resolution plan to the 
RP." (emphasis in original) 

a 

b 

Related party 

107. A constitutional challenge has been raised against Section 29-A(j) 

read with the definition of "related party". "Related party" is defined in the 

Code as follows: 

"5. Definitions.-In this Part, unless the context otherwise requires-

* * * 
(24) "related party", in relation to a corporate debtor, means-

(a) a Director or partner of the corporate debtor or a relative of a 

C 

Director or partner of the corporate debtor; d 

(b) a key managerial personnel of the corporate debtor or a 

relative of a key managerial personnel of the corporate debtor; 

(c) a limited liability partnership or a partnership firm in which 

a Director, partner, or manager of the corporate debtor or his relative 

is a partner; 

(d) a private company in which a Director, partner or manager of e 

the corporate debtor is a Director and holds along with his relatives, 

more than two per cent of its share capital; 

(e) a public company in which a Director, partner or manager of 

the corporate debtor is a Director and holds along with relatives, more 
than two per cent of its paid-up share capital; 

(j) any body corporate whose Board of Directors, Managing f 
Director or Manager, in the ordinary course of business, acts on the 
advice, directions or instructions of a Director, partner or Manager of 

the corporate debtor; 

(g) any limited liability partnership or a partnership firm whose 

partners or employees in the ordinary course of business, acts on the 

advice, directions or instructions of a Director, partner or Manager of 
the corporate debtor; g 

(h) any person on whose advice, directions or instructions, a 

Director, partner or Manager of the corporate debtor is accustomed 

to act; 

(i) a body corporate which is a holding, subsidiary or an associate 

company of the corporate debtor, or a subsidiary of a holding company 

to which the corporate debtor is a subsidiary; h 
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(j) any person who controls more than twenty per cent of voting 

rights in the corporate debtor on account of ownership or a voting 

agreement; 

(k) any person in whom the corporate debtor controls more than 

twenty per cent of voting rights on account of ownership or a voting 

agreement; 

(l) any person who can control the composition of the Board of 

Directors or corresponding governing body of the corporate debtor; 

(m) any person who is associated with the corporate debtor on 

account of-

(i) participation in policy-making processes of the corporate 

debtor; or 

(ii) having more than two Directors in common between the 

corporate debtor and such person; or 

(iii) interchange of Managerial personnel between the 

corporate debtor and such person; or 

(iv) provision of essential technical information to, or from, 

the corporate debtor; 

(24-A) "related party", in relation to an individual, means-

(a) a person who is a relative of the individual or a relative of the 

spouse of the individual; 

(b) a partner of a limited liability partnership, or a limited liability 

partnership or a partnership firm, in which the individual is a partner; 

(c) a person who is a trustee of a trust in which the beneficiary 

of the trust includes the individual, or the terms of the trust confers 

a power on the trustee which may be exercised for the benefit of the 

individual; 

(d) a private company in which the individual is a Director and 

holds along with his relatives, more than two per cent of its share 

capital; 

(e) a public company in which the individual is a Director and 

holds along with relatives, more than two per cent of its paid-up share 

capital; 

(j) a body corporate whose Board of Directors, Managing 

Director or Manager, in the ordinary course of business, acts on the 

advice, directions or instructions of the individual; 

(g) a limited liability partnership or a partnership firm whose 

partners or employees in the ordinary course of business, act on the 

advice, directions or instructions of the individual; 

(h) a person on whose advice, directions or instructions, the 

individual is accustomed to act; 

(i) a company, where the individual or the individual along with 

its related party, own more than fifty per cent of the share capital of 

the company or controls the appointment of the Board of Directors of 

the company. 

Explanation.-For the purposes of this clause-
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(a) "relative", with reference to any person, means anyone who 

is related to another, in the following manner, namely-

(i) members of a Hindu Undivided Family, 

(ii) husband, 

(iii) wife, 

(iv) father, 

(v) mother, 

(vi) son, 

(vii) daughter, 

(viii) son's daughter and son, 

(ix) daughter's daughter and son, 

(x) grandson's daughter and son, 

(xi) granddaughter's daughter and son, 

(xii) brother, 

(xiii) sister, 

(xiv) brother's son and daughter, 

(xv) sister's son and daughter, 

(xvi) father's father and mother, 

(xvii) mother's father and mother, 

(xviii) father's brother and sister, 

(xix) mother's brother and sister, and 

(b) wherever the relation is that of a son, daughter, sister or 

brother, their spouses shall also be included;" 

108. What is argued by the petitioners is that the mere fact that somebody 

happens to be a relative of an ineligible person cannot be good enough to oust 

such person from becoming a resolution applicant, if he is otherwise qualified. 

We were urged, by Shri Viswanathan in particular, to apply the doctrine of 

nexus that is well known and that has been applied by this Court in several 

judgments in other legal contexts, more particularly, in Attorney General for 

India v. Amratlal Prajivandas70 . Para 44 reads as under: (SCC pp. 90-93) 

"44. It is contended by the counsel for the petitioners that extending 

the provisions of SAFEMA to the relatives, associates and other "holders" 

is again a case of overreaching or of over-breadth, as it may be called - a 

case of excessive regulation. It is submitted that the relatives or associates 

of a person falling under clause (a) or clause (b) of Section 2(2) of SAFEMA 

may have acquired properties of their own, may be by illegal means but 

there is no reason why those properties be forfeited under SAFEMA just 

because they are related to or are associates of the detenu or convict, as the 

case may be. It is pointed out that the definition of 'relative' in Explanation 

(2) and of 'associates' in Explanation (3) are so wide as to bring in a person 

even distantly related or associated with the convict/detenu, within the net 

of SAFEMA, and once he comes within the net, all his illegally acquired 

properties can be forfeited under the Act. In our opinion, the said contention 

10 (1994) 5 sec 54: 1994 sec (Cri) 1325 
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is based upon a misconception. SAFEMA is directed towards forfeiture of 

"illegally acquired properties" of a person falling under clause (a) or clause 

(b) of Section 2(2). The relatives and associates are brought in only for the 

purpose of ensuring that the illegally acquired properties of the convict or 

detenu, acquired or kept in their names, do not escape the net of the Act. 

It is a well-known fact that persons indulging in illegal activities screen 

the properties acquired from such illegal activity in the names of their 
relatives and associates. Sometimes they transfer such properties to them, 

may be, with an intent to transfer the ownership and title. In fact, it is 

immaterial how such relative or associate holds the properties of convict/ 

detenu - whether as a benami or as a mere name-lender or as a bona 

fide transferee for value or in any other manner. He cannot claim those 

properties and must surrender them to the State under the Act. Since he is 

a relative or associate, as defined by the Act, he cannot put forward any 

defence once it is proved that that property was acquired by the detenu -

whether in his own name or in the name of his relatives and associates. It 
is to counteract the several devices that are or may be adopted by persons 
mentioned in clauses (a) and (b) of Section 2(2) that their relatives and 

associates mentioned in clauses (c) and (d) of the said sub-section are 
also brought within the purview of the Act. The fact of their holding or 

possessing the properties of convict/detenu furnishes the link between the 

convict/detenu and his relatives and associates. Only the properties of the 

convict/detenu are sought to be forfeited, wherever they are. The idea is to 

reach his properties in whosoever's name they are kept or by whosoever 

they are held. The independent properties of relatives and friends, which 

are not traceable to the convict/detenu, are not sought to be forfeited nor 

are they within the purview of SAFEMA. [That this was the object of the 

Act is evident from para 4 of the preamble which states: "And whereas 

such persons have in many cases been holding the properties acquired 

by them through such gains in the names of their relatives, associates 

and confidants." We are not saying that the Preamble can be utilised for 
restricting the scope of the Act, we are only referring to it to ascertain 

the object of the enactment and to reassure ourselves that the construction 

placed by us accords with the said object.] We may proceed to explain what 

we say. Clause (c ) speaks of a relative of a person referred to in clause (a) 

or clause (b) (which speak of a convict or a detenu). Similarly, clause (d) 

speaks of associates of such convict or detenu. If we look to Explanation 

(3) which specifies who the associates referred to in clause (d) are, the 

matter becomes clearer. 'Associates' means - (i) any individual who had 

been or is residing in the residential premises (including outhouses) of such 

person ['such person' refers to the convict or detenu, as the case may be, 

referred to in clause (a) or clause (b)]; (ii) any individual who had been or 

is managing the affairs or keeping the accounts of such convict/detenu; (iii) 
any association of persons, body of individuals, partnership firm or private 

company of which such convict/detenu had been or is a member, partner 

or Director; (iv) any individual who had been or is a member, partner 

or Director of an association of persons , body of individuals, partnership 

firm or private company referred to in clause (iii) at any time when such 
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person had been or is a member, partner or Director of such association of 

persons, body of individuals, partnership firm or private company; ( v) any 

person who had been or is managing the affairs or keeping the accounts of a 
any association of persons, body of individuals, partnership firm or private 

company referred to in clause (iii); (vi) the trustee of any trust where (a) the 

trust has been created by such convict/detenu; or (b) the value of the assets 

contributed by such convict/detenu to the trust amounts, on the date of 
contribution not less than 20% of the value of the assets of the trust on that 

date; and (vii) where the competent authority, for reasons to be recorded 
in writing, considers that any properties of such convict/detenu are held on b 

his behalf by any other person, such other person. It would thus be clear 
that the connecting link or the nexus, as it may be called, is the holding of 
property or assets of the convict/detenu or traceable to such detenu/convict. 
Section 4 is equally relevant in this context. It declares that "as from the 

commencement of this Act, it shall not be lawful for any person to whom 

this Act applies to hold any illegally acquired property either by himself or c 
through any other person on his behalf'. All such property is liable to be 

forfeited. The language of this section is indicative of the ambit of the Act. 
Clauses (c) and (d) in Section 2(2) and Explanations (2) and (3) occurring 

therein shall have to be construed and understood in the light of the overall 

scheme and purpose of the enactment. The idea is to forfeit the illegally 

acquired properties of the convict/detenu irrespective of the fact that such d 

properties are held by or kept in the name of or screened in the name of 

any relative or associate as defined in the said two Explanations. The idea 

is not to forfeit the independent properties of such relatives or associates 

which they may have acquired illegally but only to reach the properties 

of the convict/detenu or properties traceable to him, wherever they are, 

ignoring all the transactions with respect to those properties. By way of e 

illustration, take a case where a convict/detenu purchases a property in the 

name of his relative or associate - it does not matter whether he intends 

such a person to be a mere name-lender or whether he really intends that 
such person shall be the real owner and/or possessor thereof - or gifts 

away or otherwise transfers his properties in favour of any of his relatives 

or associates, or purports to sell them to any of his relatives or associates -

in all such cases, all the said transactions will be ignored and the properties 

forfeited unless the convict/detenu or his relative/associate, as the case may 

be, establishes that such property or properties are not "illegally acquired 

properties" within the meaning of Section 3(c ). In this view of the matter, 

there is no basis for the apprehension that the independently acquired 

properties of such relatives and associates will also be forfeited even if they 

are in no way connected with the convict/detenu. So far as the holders (not 

being relatives and associates) mentioned in Section 2(2)(e) are concerned, 

they are dealt with on a separate footing. If such person proves that he 
is a transferee in good faith for consideration, his property-even though 

purchased from a convict/detenu-is not liable to be forfeited. It is equally 

necessary to reiterate that the burden of establishing that the properties 

mentioned in the show-cause notice issued under Section 6, and which are 

held on that date by a relative or an associate of the convict/detenu, are 

f 
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not the illegally acquired properties of the convict/detenu, lies upon such 

relative/associate. He must establish that the said property has not been 

acquired with the monies or assets provided by the detenu/convict or that 

they in fact did not or do not belong to such detenu/convict. We do not think 

that Parliament ever intended to say that the properties of all the relatives 

and associates, may be illegally acquired, will be forfeited just because they 

happen to be the relatives or associates of the convict/detenu. There ought 
to be the connecting link between those properties and the convict/detenu, 
the burden of disproving which, as mentioned above, is upon the relative/ 
associate. In this view of the matter, the apprehension and contention of the 

petitioners in this behalf must be held to be based upon a mistaken premise. 

The bringing in of the relatives and associates or of the persons mentioned 
in clause (e) of Section 2(2) is thus neither discriminatory nor incompetent 

apart from the protection of Article 31-B." (emphasis supplied) 

109. We are of the view that persons who act jointly or in concert with 

others are connected with the business activity of the resolution applicant. 

Similarly, all the categories of persons mentioned in Section 5(24-A) show 

that such persons must be "connected" with the resolution applicant within the 

meaning of Section 29-A(j). This being the case, the said categories of persons 

who are collectively mentioned under the caption "relative" obviously need to 

have a connection with the business activity of the resolution applicant. In the 

absence of showing that such person is "connected" with the business of the 

activity of the resolution applicant, such person cannot possibly be disqualified 

under Section 29-A(j). All the categories in Section 29-A(j) deal with persons, 

natural as well as artificial, who are connected with the business activity of the 

resolution applicant. The expression "related party", therefore, and "relative" 

contained in the definition sections must be read noscitur a sociis with the 

categories of persons mentioned in Explanation I, and so read, would include 

only persons who are connected with the business activity of the resolution 

applicant. 

110. An argument was also made that the expression "connected person" 

f in Explanation I, clause (ii) to Section 29-A(j) cannot possibly refer to a person 

who may be in management or control of the business of the corporate debtor 

in future. This would be arbitrary as the explanation would then apply to an 

indeterminate person. This contention also needs to be repelled as Explanation 

I seeks to make it clear that if a person is otherwise covered as a "connected 

person", this provision would also cover a person who is in management or 

g control of the business of the corporate debtor during the implementation of a 

resolution plan. Therefore, any such person is not indeterminate at all, but is 

a person who is in the saddle of the business of the corporate debtor either at 

an anterior point of time or even during implementation of the resolution plan. 

This disposes of all the contentions raising questions as to the constitutional 

validity of Section 29-A(j). 
h 
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Exemption of micro small, and medium enterprises from Section 29-A 

111. The ILC Report of March 2018 found that micro, small and medium 

enterprises form the foundation of the economy and are key drivers of 

employment, production, economic growth, entrepreneurship and financial 

inclusion. 

112. Section 7 of the Micro, Small and Medium Enterprises Development 

Act, 2006 classifies enterprises depending upon whether they manufacture or 

produce goods, or are engaged in providing and rendering services as micro, 

small or medium, depending upon certain investments made, as follows: 

"7. Classification of enterprises.-(1) Notwithstanding anything 

contained in Section 11-B of the Industries (Development and Regulation) 

Act, 1951 (65 of 1951), the Central Government may, for the purposes of this 

Act, by notification and having regard to the provisions of sub-sections (4) and 

(5), classify any class or classes of enterprises, whether proprietorship, Hindu 

undivided family, associations of persons, cooperative society, partnership 

firm, company or undertaking, by whatever name called-

(a) in the case of the enterprises engaged in the manufacture or 

production of goods pertaining to any industry specified in the First 

Schedule to the Industries (Development and Regulation) Act, 1951 (65 

of 1951), as-

(i) a micro enterprise, where the investment in plant and 

machinery does not exceed twenty-five lakh rupees; 

(ii) a small enterprise, where the investment in plant and 

machinery is more than twenty-five lakh rupees but does not exceed 

five crore rupees; or 

(iii) a medium enterprise, where the investment in plant and 

machinery is more than five crore rupees but does not exceed ten crore 

rupees; 

(b) in the case of the enterprises engaged in providing or rendering 

of services, as-

(i) a micro enterprise, where the investment in equipment does 

a 

b 

C 

d 

e 

not exceed ten lakh rupees; f 

(ii) a small enterprise, where the investment in equipment is more 

than ten lakh rupees but does not exceed two crore rupees; or 

(iii) a medium enterprise, where the investment in equipment is 

more than two crore rupees but does not exceed five crore rupees." 

113. The ILC Report of 2018 exempted these industries from 

Sections 29-A(c) and 29-A(h) of the Code, their rationale for doing so being 

contained in Para 27.4 of the Report, which reads as follows: 

"27.4. Regarding the first issue, the Code is clear that default of 

INR one lakh or above triggers the right of a financial creditor or an 

operational creditor to file for insolvency. Thus, the financial creditor or 

operational creditors of MSMEs may take it to insolvency under the Code. 

However, given that MSMEs are the bedrock of the Indian economy, and 

the intent is not to push them into liquidation and affect the livelihood of 

g 

h 
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employees and workers of MS MEs, the Committee sought it fit to explicitly 

grant exemptions to corporate debtors which are MSMEs by permitting a 

promoter who is not a wilful defaulter, to bid for MSME in insolvency. The 
rationale for this relaxation is that a business of an MSME attracts interest 

primarily from a promoter of an MSME and may not be of interest to other 
resolution applicants." (emphasis supplied) 

114. Thus, the rationale for excluding such industries from the eligibility 

criteria laid down in Sections 29-A(c) and 29-A(h) is because qua such 

industries, other resolution applicants may not be forthcoming, which then 

will inevitably lead not to resolution, but to liquidation. Following upon the 

Insolvency Law Committee's Report, Section 240-A has been inserted in the 

Code with retrospective effect from 6-6-2018 as follows: 

"240-A. Application of this Code to micro, small and medium 

enterprises.-(1) Notwithstanding anything to the contrary contained in this 

Code, the provisions of clauses (c) and (h) of Section 29-A shall not apply to 

the resolution applicant in respect of corporate insolvency resolution process 

of any micro, small and medium enterprises. 

(2) Subject to sub-section (1), the Central Government may, in the public 

interest, by notification, direct that any of the provisions of this Code shall-

(a) not apply to micro, small and medium enterprises; or 

(b) apply to micro, small and medium enterprises, with such 

modifications as may be specified in the notification. 

(3) A draft of every notification proposed to be issued under 

sub-section (2), shall be laid before each House of Parliament, while it is in 

session, for a total period of thirty days which may be comprised in one session 

or in two or more successive sessions. 

( 4) If both Houses agree in disapproving the issue of notification or both 

Houses agree in making any modification in the notification, the notification 

shall not be issued or shall be issued only in such modified form as may be 

agreed upon by both the Houses, as the case may be. 

(5) The period of thirty days referred to in sub-section (3) shall not include 

any period during which the House referred to in sub-section (4) is prorogued 

or adjourned for more than four consecutive days. 

(6) Every notification issued under this section shall be laid, as soon as 

may be after it is issued, before each House of Parliament. 

Explanation.-For the purposes of this section, the expression "micro, 

small and medium enterprises" means any class or classes of enterprises 

classified as such under sub-section (1) of Section 7 of the Micro, Small and 

Medium Enterprises Development Act, 2006 (27 of 2006)." 

115. It can thus be seen that when the Code has worked hardship to a class 

of enterprises, the Committee constituted by the Government, in overseeing the 

working of the Code, has been alive to such problems, and the Government 

in turn has followed the recommendations of the Committee in enacting 

Section 240-A. This is an important instance of how the executive continues to 

monitor the application of the Code, and exempts a class of enterprises from 
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the application of some of its provisions in deserving cases. This and other 

amendments that are repeatedly being made to the Code, and to subordinate 

legislation made thereunder, based upon Committee Reports which are looking 

into the working of the Code, would also show that the legislature is alive to 

serious anomalies that arise in the working of the Code and steps in to rectify 

them. 

Section 53 of the Code does not violate Article 14 

116. An argument has been made by the counsel appearing on behalf 

of the petitioners that in the event of liquidation, operational creditors will 

never get anything as they rank below all other creditors, including other 

unsecured creditors who happen to be financial creditors. This, according to 

them, would render Section 53 and in particular, Section 53(1 )(J) discriminatory 

and manifestly arbitrary and thus, violative of Article 14 of the Constitution 

of India. 

117. Section 53(1) reads as follows: 

"53.Distribution ofassets.-(1) Notwithstanding anything to the contrary 

contained in any law enacted by Parliament or any State Legislature for the 

time being in force, the proceeds from the sale of the liquidation assets shall 

be distributed in the following order of priority and within such period and in 

such manner as may be specified, namely-

(a) the insolvency resolution process costs and the liquidation costs 

paid in full; 

(b) the following debts which shall rank equally between and among 

the following-

(i) workmen' s dues for the period of twenty-four months 

a 

b 

C 

d 

preceding the liquidation commencement date; and e 

(ii) debts owed to a secured creditor in the event such secured 

creditor has relinquished security in the manner set out in Section 52; 

(c) wages and any unpaid dues owed to employees other than 

workmen for the period of twelve months preceding the liquidation 

commencement date; 

(d) financial debts owed to unsecured creditors; 

(e) the following dues shall rank equally between and among the 

following-

(i) any amount due to the Central Government and the State 

Government including the amount to be received on account of the 

Consolidated Fund of India and the Consolidated Fund of a State, if 

any, in respect of the whole or any part of the period of two years 

preceding the liquidation commencement date; 

(ii) debts owed to a secured creditor for any amount unpaid 

following the enforcement of security interest; 

(j) any remaining debts and dues; 

(g) preference shareholders, if any; and 

(h) equity shareholders or partners, as the case may be." 
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118. The BLRC Report, which led to the enactment of the Insolvency Code, 

in dealing with this aspect of the matter, has stated: 

"The Committee has recommended to keep the right of the Central 
and State Government in the distribution waterfall in liquidation at a 
priority below the unsecured financial creditors in addition to all kinds of 
secured creditors for promoting the availability of credit and developing 
a market for unsecured financing (including the development of bond 
markets). In the long run, this would increase the availability of finance, 
reduce the cost of capital, promote entrepreneurship and lead to faster 
economic growth. The Government also will be the beneficiary of this 
process as economic growth will increase revenues. Further, efficiency 
enhancement and consequent greater value capture through the proposed 
insolvency regime will bring in additional gains to both the economy and 
the exchequer. 

For the remaining creditors who participate in the collective action of 
liquidation, the Committee debated on the waterfall ofliabilities that should 
hold in liquidation in the new Code. Across different jurisdictions, the 
observation is that secured creditors have first priority on the realisations, 
and that these are typically paid out net of the costs of insolvency resolution 
and liquidation. In order to bring the practices in India in line with the 

global practice, and to ensure that the objectives of this proposed Code is 
met, the Committee recommends that the waterfall in liquidation should 
be as follows: 

1. Costs of IRP and liquidation. 

2. Secured creditors and workmen dues capped up to three months 
from the start of IRP. 

3. Employees capped up to three months. 

4. Dues to unsecured financial creditors, debts payable to workmen 
in respect of the period beginning twelve months before the liquidation 
commencement date and ending three months before the liquidation 
commencement date. 

5. Any amount due to the State Government and the Central 
Government in respect of the whole or any part of the period of two 
years before the liquidation commencement date; any debts of the 
secured creditor for any amount unpaid following the enforcement of 
security interest. 

6. Remaining debt. 

7. Surplus to shareholders." 

119. It will be seen that the reason for differentiating between financial 
debts, which are secured, and operational debts, which are unsecured, is in 
the relative importance of the two types of debts when it comes to the object 
sought to be achieved by the Insolvency Code. We have already seen that 
repayment of financial debts infuses capital into the economy inasmuch as 
banks and financial institutions are able, with the money that has been paid 
back, to further lend such money to other entrepreneurs for their businesses. 
This rationale creates an intelligible differentia between financial debts and 
operational debts, which are unsecured, which is directly related to the object 
sought to be achieved by the Code. In any case, workmen's dues, which are 
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also unsecured debts, have traditionally been placed above most other debts. 
Thus, it can be seen that unsecured debts are of various kinds, and so long as 
there is some legitimate interest sought to be protected, having relation to the 
object sought to be achieved by the statute in question, Article 14 does not get 
infracted. For these reasons, the challenge to Section 53 of the Code must also 
fail. 

Epilogue 

120. The Insolvency Code is a legislation which deals with economic 
matters and, in the larger sense, deals with the economy of the country as a 
whole. Earlier experiments, as we have seen, in terms of legislations having 
failed, "trial" having led to repeated "errors", ultimately led to the enactment of 
the Code. The experiment contained in the Code,judged by the generality of its 
provisions and not by so-called crudities and inequities that have been pointed 
out by the petitioners, passes constitutional muster. To stay experimentation in 
things economic is a grave responsibility, and denial of the right to experiment 
is fraught with serious consequences to the nation. We have also seen that the 
working of the Code is being monitored by the Central Government by Expert 
Committees that have been set up in this behalf. Amendments have been made 
in the short period in which the Code has operated, both to the Code itself as 
well as to subordinate legislation made under it. This process is an ongoing 
process which involves all stakeholders, including the petitioners. 

121. We are happy to note that in the working of the Code, the flow of 
financial resource to the commercial sector in India has increased exponentially 
as a result of financial debts being repaid. Approximately 3300 cases have been 
disposed of by the adjudicating authority based on out-of-court settlements 
between corporate debtors and creditors which themselves involved claims 
amounting to over INR 1,20,390 crores. Eighty cases have since been resolved 
by resolution plans being accepted. Of these eighty cases, the liquidation value 
of sixty-three such cases is INR 29,788.07 crores. However, the amount realised 
from the resolution process is in the region of INR 60,000 crores, which is 
over 202% of the liquidation value. As a result of this, Reserve Bank of India 
has come out with figures which reflect these results. Thus, credit that has 
been given by banks and financial institutions to the commercial sector (other 
than food) has jumped up from INR 4952.24 crores in 2016-2017, to INR 
9161.09 crores in 2017-2018, and to INR 13,195.20 crores for the first six 
months of 2018-2019. Equally, credit flow from non-banks has gone up from 
INR 6819.93 crores in 2016-2017, to INR4718 crores for the first six months of 
2018-2019. Ultimate! y, the total flow of resources to the commercial sector in 
India, both bank and non-bank, and domestic and foreign (relatable to the non
food sector) has gone up from a total of INR 14,530.47 crores in 2016-2017, 
to INR 18,469.25 crores in 2017-2018, and to INR 18,798.20 crores in the first 
six months of2018-2019. These figures show that the experiment conducted in 
enacting the Code is proving to be largely successful. The defaulter's paradise 
is lost. In its place, the economy's rightful position has been regained. The 
result is that all the petitions will now be disposed of in terms of this judgment. 
There will be no order as to costs. 
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Maithili Moondra

From: Maithili Moondra

Sent: 05 January 2023 20:12

To: cirpsupertech.nonev2@gmail.com; iphiteshgoel@gmail.com

Cc: teamsupertech@alvarezandmarsal.com; Aparna Rawat; Jay Bhupali; Gaurav Luhadia; Ruchir Jauhari; 

Ajay Bhargava; Wamika Trehan

Subject: FW: FW: L&T Housing Finance Limited (LTHF) - Financial Creditor Claim update

Attachments: Response on behalf of L&T Finance Limited_05.01.23.pdf

Dear Mr Goel 

We write to you for and on behalf of our Client, L&T Finance Limited who has instructed us to issue upon you the response
to your email dated 03 January 2023, whereby you have sought to reverse the earlier admission of our Client’s legal and
legitimate claim of INR 1895,77,34,490 (Indian Rupees One Thousand Eight Hundred Ninety Five Crores Seventy Seven
Lakhs Thirty Four Thousand Four Hundred and Ninety only) and out of this admitted amount baselessly rejected our
Client’s claim of INR 630,04,98,903 (Indian Rupees Six Hundred and Thirty Crores Four Lakhs Ninety‐Eight Thousand Nine 
Hundred and Three only).  

Please find attached the response dated 05 January 2023 issued by and on behalf of our Client to your email dated 03
January 2023.  

Regards 
   Maithi

li 
Moondra    

 Khaitan & Co 

‐‐‐‐‐‐‐‐‐‐ Forwarded message ‐‐‐‐‐‐‐‐‐ 
From: CIRP Supertech Non Eco‐Village 2 <cirpsupertech.nonev2@gmail.com> 
Date: Tue, 3 Jan 2023 at 8:54 AM 
Subject: Re: L&T Housing Finance Limited (LTHF) ‐ Financial Creditor Claim update 
To: Gaurav Luhadia <gauravluhadia@ltfs.com>, Jay Bhupali <jaybhupali@ltfs.com> 
Cc: Hitesh Goel <iphiteshgoel@gmail.com>, Ruchir Jauhari <ruchirjauhari@ltfs.com>, Aparna Rawat 
<aparna.rawat@ltfs.com>, teamsupertech <teamsupertech@alvarezandmarsal.com> 

Dear Gaurav and Jay, 

Thank you for your email. We have gone through the same and have noted the contents thereof. Albeit, we 
have the following reservations against the judgments shared by you: 

1. In the Supreme Court order dated September 12, 2022, the parties therein have only been directed to
maintain status quo but no observation has been made regarding the position adopted by the NCLAT
in the Abhinav Mukherjee judgment, and therefore the observations therein continue to remain binding.

2. Kindly refer to paragraph 25 of the Abhinav Mukherjee judgment (attached herewith). Both the judgments
relied upon by LTHF, namely Axis Bank v Edu Smart and Andhra Bank v F.M. Hammerle Textiles have
been distinguished and stated to be inapplicable in view of the NCLAT’s subsequent judgment in
Edelweiss Asset Reconstruction Co. Ltd. v. OMML, subsequently upheld by the Hon’ble Supreme
Court in Ghanshyam Mishra v. EARC, (2021) 9 SCC 657, wherein the said NCLAT decision was
upheld and it was observed that the Corporate Guarantee not having been invoked prior to the
moratorium, the Corporate Guarantee holder’s claim was rightly rejected by the Resolution Professional.
The said judgment is attached herewith for your reference. Relevant observations in this regard may be
seen from para 25 of the Abhinav Mukherjee judgment (order dated 14th March 2022), as the Supreme
Court observations in this regard have been reproduced therein. In any case, Ghanshyam Mishra
judgment being a Supreme Court judgment and later in time, the judgments cited by LTHF no longer
have a bearing on the issue.
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WITHOUT PREJUDICE 

BY EMAIL 

 05 January 2023 

To 
 

Mr Hitesh Goel,  

Interim Resolution Professional, 

Supertech Limited 

 

Registered Address:  
 

C4/1002 The Legend Apartments,  

Sector 57, Gurgaon, Haryana -122011  

 

Correspondence Address:  
 

Supertech Limited 21st-25th Floor,  

E-Square, Plot No. C2, Sector - 96, Noida,  

Gautam Buddha Nagar,  

Uttar Pradesh – 201303 

 
 

Our Client:     L&T Finance Limited                    

Subject:  Response on behalf of L&T Finance Limited to the email dated 03 

January 2023 

 

Dear Mr Goel 

We write to you for and on behalf of our Client, L&T Finance Limited who has 

instructed us to issue upon you the present response to your email dated 03 January 

2023, whereby you have sought to reverse the earlier admission of our Client’s legal 

and legitimate claim of INR 1895,77,34,490 (Indian Rupees One Thousand Eight 

Hundred Ninety Five Crores Seventy Seven Lakhs Thirty Four Thousand Four Hundred 

and Ninety only) and out of this admitted amount baselessly rejected our Client’s claim 

of INR 630,04,98,903 (Indian Rupees Six Hundred and Thirty Crores Four Lakhs 

Ninety-Eight Thousand Nine Hundred and Three only).   

 

From a bare perusal of your email, it is evident that all claims and allegations made in 

the email are bereft of any truth. In view thereof, our response to your email is as under.  
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At the outset, our Client denies all averments, allegations or contentions and 

submissions made in your email, save and except what is borne out of the record and 

save what is specifically admitted in the present response.   

 

As already submitted to you vide our Client’s email dated 30 December 2022, IDBI 

Trusteeship Services Limited v. Mr. Abhinav Mukherji & Ors, C.A. (AT) (INS.) No. 

356 of 2022, on facts, cannot be applicable to the present scenario. It is reiterated that 

the facts of judgments passed by the Hon’ble National Company Law Appellate 

Tribunal in Axis Bank Limited v. Edu Smart Services Private Limited, Company 

Appeal (AT) (Insolvency) No. 302 of 2017 and Andhra Bank v. M/s F.M. Hammerle 

Textile Limited, Company Appeal (AT) (Insolvency) No. 61 of 2018 squarely apply to 

the present scenario and that your interpretation of the judgments passed by the Hon’ble 

Supreme Court in Ghanshyam Mishra and Sons Private Limited v. Edelweiss Asset 

Reconstruction Company Limited (2021) 9 SCC 657 and Swiss Ribbons Private 

Limited and Another v. Union of India & Others (2019) 4 SCC 17, is utterly erroneous. 

That the aforesaid, makes it clear and evident that you are acting in a malafide manner. 

 

That section 3(6) of the Insolvency and Bankruptcy Code, 2016 (“Code”) defines the 

term ‘claim’, whereby sub-section (6)(ii) provides that claim means that right to 

payment exists in case of a breach of contract, even if the claim is unmatured. That 

section 3(6) of the Code is reproduced hereinunder:  

 “(6)  “claim” means –  

(a) a right to payment, whether or not such right is reduced to judgment, 

fixed, disputed, undisputed, legal, equitable, secured, or unsecured;  

 

(b) right to remedy for breach of contract under any law for the time 

being in force, if such breach gives rise to a right to payment, 

whether or not such right is reduced to judgment, fixed, matured, 

unmatured, disputed, undisputed, secured or unsecured;” 

 
 

In view of the aforesaid, without prejudice, claims which are unmatured also have to be 

admitted by the IRP, as were already admitted by you and that it is not mandatory to 

invoke Corporate Guarantee. In terms of the Code, rules and regulations, it is a settled 

procedure that the IRP cannot arbitrarily deny the claims already admitted by him 

earlier. That without any change in the scenario, circumstances or facts, the IRP cannot 

review or change his decision after already admitting the claims. That in the present 

scenario, you had already admitted the claims of our Client vide an email dated 16 

November 2022 and thereafter rejected the claims vide emails dated 19 December 2022 

and 03 January 2023 without any valid reasoning.  
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In view thereof, we request you to kindly admit our Client’s claims amounting to INR 

630,04,98,903 (Indian Rupees Six Hundred and Thirty Crores Four Lakhs Ninety-Eight 

Thousand Nine Hundred and Three only) thereby tallying the total admitted claims to 

INR 1895,77,34,490 (subject to upward revisions on clarifications to be provided by 

our Client) which are due and payable to our Client and confirm the admission of our 

Client’s claims, at the earliest.  

 

The present response is issued without prejudice to our Clients’ rights and remedies 

available in law, which are hereby expressly reserved against you, the Corporate Debtor, 

the Corporate Guarantor, including the promoters, directors, management, employees, 

personnel, etc of the Corporate Debtor and the Corporate Guarantor.” 

 

Yours sincerely 

 

Maithili Moondra 

For Khaitan & Co LLP 
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